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DEAN ALEX M. JOHNSON, JR.

Dean’s Perspective

n this issue of the alumni magazine, we feature the study of criminal law at

the University of Minnesota Law School. Criminal law has always captured

the attention of people throughout the nation. Indeed, over the past few

decades, America has adopted a CNIN mentality that compels people to
watch criminal trials as they unfold. Recent trials involving individuals as dis-
parate as Michael Jackson and Dennis Kozlowski received continuous national
attention. Since the terrorist attacks of September 11, law enforcement is
receiving greater scrutiny with renewed calls for greater use of police power
by some and complaints by others that such use is a violation of constitutional
rights. Many of our most popular movies and television dramas continue to
depict courtroom and crime scenes, and the enduring and seemingly endless
versions of Law & Order sit atop the Nielsen ratings. Criminal law is, and
always has been, one of the most important areas in legal education.

The Law School has a rich tradition of devoting resources to the develop-
ment of criminal legal education and has continued this trend in recent years.
I think everyone would agree that a three-hour criminal law course could not
begin to cover everything related to “criminal law” today. This is why the Law
School offers a variety of courses to our students, ranging from criminal law
and criminal procedure to specialty classes emphasizing domestic violence,
social justice, race, gender, poverty, legal ethics, and many other relevant topics.
At the University of Minnesota, we also believe that law students should
develop skills that lawyers need to practice criminal law. This includes such
skills as negotiation, interviewing, and trial practice. Indeed, several of our
clinics help prepare students for careers in criminal law.

This magazine showcases the richness of our criminal law faculty and pro-
grams.We also profile several important alumni who are making a difference
in the field of criminal law.

Finally, we reveal the new name for the alumni magazine—Perspectives. Our
new name goes along with our new vision and bold new look. The
University of Minnesota is a top public urban law school. As a public law
school that is part of a larger research university, we are committed to serving
the Bench, the Bar, and the greater community. As an urban law school, we
have a comparative advantage in integrating the practice of law into the daily
teachings of law.

I hope that you enjoy reading about what we are doing at the Law School in
this issue. We look forward to seeing you at our upcoming events.

Dean and William S. Pattee Professor of Law
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Minnesota Law School, we are dedicated to recruiting and retaining one of the most productive and
influential law faculties in the country. During the past ten years, we have added dozens of
members to the faculty, including some of the nation’s top legal minds in the areas of criminal

law, environmental law, intellectual property, and law and economics. In this issue, we include
information about our faculty, including a synopsis of their most recent work, a profile of Associate
Dean Joan Howland, summaries of our recent lectures, tributes to Professors Donald Marshall and
Andy Schoettle, who retired last year, our recurring First Person piece featuring Professor Mary
Louise Fellows, a summary of recent groundbreaking research conducted by Professor Susan Wolf, a

memorial to Adjunct Professor Bill Kampf, and a schedule for the faculty works-in-progress for
the fall semester.

Perspectives FALL 2005



Faculty R&D

The following is a partial list of the many accomplishments
and activities of the Law School’s faculty.
March 1, 2005 through September 30, 2005

STEPHEN F. BEFORT

Professor Befort has been busy with a
number of projects relating to labor and
employment law. Since last Spring, he has
published the following articles and book
reviews:“A Reprise of a Classic: Gorman
& Finkin’s Basic Text on Labor Law:
Unionization and Collective Bargaining,”
in the University of Pennsylvania Journal of
Labor and Employment Law, “The Labor
and Employment Law Decisions of the
Supreme Court’s 2003-04 Term,” in the
American Bar Association’s GP Solo Maga-
zine, and “What has Changed in Federal
Discrimination Law?” in the Upper Mid-
west Employment Law Handbook.” He also
has completed work on the following
materials that are about to be published: a
2005 Supplement to his Employment Law
and Practice book published by West
Group, a law review article entitled
“When Quitting is Fitting: The Need for
a Reformulated Sexual Harassment/Con-
structive Discharge Standard in the Wake
of Pennsylvania State Police v. Suders,” which
will be published in the Ohio State Law
Journal (with Sarah A. Gorajski), and a
book chapter entitled “The Story of Sut-
ton v. United Air Lines, Inc.: Narrowing the
Reach of the Americans with Disabilities
Act,” which will be published by Founda-
tion Press in Employment Discrimination
Stories. Professor Befort recently made
presentations at conferences sponsored by
the Federal Mediation and Conciliation
Services, the International Society for
Labor and Social Security Law, and the
Labor Arbitration Institute.

BRIAN BIX

Professor Bix’s forthcoming publications
include two edited collections,*“Philoso-
phy of Law: Critical Concepts in Philoso-
phy” (four vols., Routledge Press); and
“Law and Morality;” co-edited with Ken-
neth Einar Himma (Ashgate Publishing).

left to right
Stephen F. Befort,
Brian Bix, Dan L. Burk

His recent presentations include “Raz,
Authority, and Conceptual Analysis,” for
the Conference, “Natural Law and Natur-
al Rights in Contemporary Jurispru-
dence,” at Princeton University; and two
papers, “Universal Theory in Family Law”
and “The Problem of Persuasion,” given at
the International Society of Family Law
World Conference in Salt Lake City.

DAN L. BURK

Professor Burk has spent the past several
months engaged in intellectual exchange
with scholars across the European Union.
In May, Professor Burk was hosted at
Oxford University by the Oxford Intel-
lectual Property Research Centre, where
he spoke on “A Comparative Contempla-
tion of Patentability Decisions.” During
the same visit, he spoke at the Oxford
Internet Institute on “An Information
Ownership Approach to Spyware.” In
June, he spoke on “Autonomy and Moral-
ity in DRM Anticircumvention Law” at
the Third Annual European Conference
on Computing Into Philosophy, held at
Malardalen University in Vasteras, Swe-
den. Professor Burk spent the first two
weeks of July in Germany lecturing on
“Technical Protections for Authors” at the
Munich Intellectual Property Center at
the Max-Planck Institute for Intellectual
Property, Competition, and Tax Law. Dur-
ing the latter part of July he traveled to
the Netherlands to speak first on “Ethical
Approaches to Robotic Data Gathering”
at the Sixth International Conference on
Computer Ethics: Philosophical Enquiries,
at the University of Twente; then to speak
on “Feminism and Dualism in Intellectual
Property,” at the 14th Biennial Meeting of
the Society for Philosophy and Technolo-
gy, at the Technical University of Delft.
Professor Burk’s scholarship continues to
appear in a variety of peer review and law
review journals. His article on “Legal and
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THE JOHN DEWEY LECTURE IN THE
PHILOSOPHY OF LAW

On September 29, 2005, Professor Joseph Raz
gave the annual John Dewey Lecture in the
Philosophy of Law. The title of his lecture was
“The Problem of Authority.” Professor Raz is
Professor of the Philosophy of Law and Fellow
and Tutor in Law at Balliol College at Oxford
University, and Professor of Law at Columbia
University. He has made major contributions to
jurisprudence, political philosophy, ethics, and
practical reason, and he is one of the most dis-
tinguished moral and political philosophers of
our time. Professor Raz has written numerous
books including Engaging Reason (2000), Prac-
tical Reasons and Norms (1999), and Ethics in
the Public Domain (1995). His book The Morality
of Freedom (1986) won the W.J.M. Mackenzie
Book Prize from the Political Studies Associa-
tion of the United Kingdom, as well as the
Elaine and David Spitz Book Prize from the Con-
ference for the Study of Political Thought in
New York. Professor Raz earned his Magister
Juris summa cum laude from the Hebrew Uni-
versity of Jerusalem in 1963 and his Ph.D. from
Oxford University in 1967.

The John Dewey Lectureship is named in honor
of John Dewey (1859-952), American philoso-
pher, educator, and scholar. A proponent of
legal realism, Dewey’s philosophy of pragma-
tism related his conception of a moral life to a
variety of contemporary social, economic, and
political issues. Dewey spent one year as a pro-
fessor of philosophy at the University of Min-
nesota (1888—89). The John Dewey Lectureship
is funded by a grant from the John Dewey
Foundation and is sponsored by the University
of Minnesota Law School to provide a forum for
significant scholarly contributions to the devel-
opment of jurisprudence.



THE ROGER F. NOREEN CHAIR
REAPPOINTMENT LECTURE

On October 11, 2005, Joan S. Howland was
reappointed to the Roger F. Noreen Chair in
Law. She also serves as the Associate Dean for
Information and Technology and is recognized
for her work in law and technology, American
Indian law, legal research, and law librarian-
ship. She was appointed to the Roger F. Noreen
Chair in 1996. Associate Dean Howland received
aB.S. from the University of California at Davis,
an M.A. in History from the University of Texas,
Austin, and an M.L.S. in Library Science from
(alifornia State University. She earned her J.D.
degree from the University of Santa Clara Law
School and her M.B.A. degree from the Carlson
School of Management at the University of
Minnesota. In 2002, she completed the Acade-
mic Leadership Program at the Harvard Univer-
sity Institute for Higher Education.

The Roger F. Noreen Chair in Law was estab-
lished by a generous gift from Law School
alumnus Roger F. Noreen, Class of 1948. Mr.
Noreen’s gift continues a long-standing com-
mitment to Law School excellence. He was a
member of the Law School Board of Visitors
and the Law Alumni Association Board of Direc-
tors, and served as the 1975 National Chairman
of the Partners in Excellence Campaign. At the
Law School commencement ceremony in 1992,
Mr. Noreen received the Regents’ Outstanding
Achievement Award, which is the highest
award the University of Minnesota bestows on
its alumni. Mr. Noreen spent a number of years
in private practice and was a Minnesota State
Representative before joining the West Publish-
ing Company, where he served as Vice Presi-
dent in charge of the Law School Division. In
addition to his generosity in establishing the
Roger F. Noreen Chair in Law, Mr. Noreen and
his wife endowed the Roger and Violet Noreen
Scholarship for law students.

Faculty R&D

left to right
Dale Carpenter,
Bradley G. Clary,
Laura Cooper \

Technical Standards in Digital Rights
Management Technology” is forthcoming
in a symposium on “The Information
Society” in the Fordham Law Review, and
his work on “Copyright and Feminism in
Digital Media” is forthcoming in the Jour-
nal of Gender, Social Policy & Law. Together
with Professors Gove Allen of the Free-
man School of Business at Tulane Univer-
sity and Gordon Davis of the University
of Minnesota’s Carlson School of Man-
agement, he has written on “Academic
Data Collection in Electronic Environ-
ments: Defining Acceptable Use of Inter-
net Resources” in an upcoming issue of
MIS Quarterly. An article by Professor
Burk on “Electronic Gaming and the
Ethics of Information Ownership” is
forthcoming in the International Review of
Information Ethics and he has authored a
chapter on “Privacy and Property in the
Global Datasphere” to appear in the edit-
ed collection Information Technology Ethics:
Cultural Perspectives from ldea Press.

DALE CARPENTER

Professor Carpenter has published
“Lawrence Past,” in The Future of Gay
Rights in America, edited by H.N. Hirsch
(forthcoming), and “Bad Arguments
Against Gay Marriage,” in Florida Coastal
Law Review (forthcoming 2005). Professor
Carpenter is currently writing a book
entitled Sex, Lies, and the Law: The Story of
Lawrence V. Texas, which will be pub-
lished by W.\W. Norton in early 2007. Pro-
fessor Carpenter spoke at a conference on
gay marriage at the University of Georgia,
and has debated the subject in Houston at
both the University of Houston Law
Center and the South Texas College of
Law. He also debated Professor Michael
Paulsen on the constitutionality of the
Solomon Amendment, which denies fed-
eral funds to universities that bar military
recruiters, before a packed audience in the
Law School’s Lockhart Hall.

BRADLEY G. CLARY

Professor Clary finished a one-year term
as President of the Association of Legal
Writing Directors at the end of July 2005,
after presiding at the organization’s tenth
anniversary conference. In June, he was on
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the faculty of the Association of American
Law Schools workshop for new full-time
legal writing professors. He continues to
serve on the Communication Skills Com-
mittee of the American Bar Association
Section of Legal Education, and is a prin-
cipal contributor to the second edition of
the ABA Sourcebook on Legal Writing Pro-
grams which is expected to go to press this
fall. He is currently serving another term
on the governing council of the Minneso-
ta State Bar Association Appellate Practice
Section. Professor Clary and Sharon Reich
Paulsen this past summer completed an
updated edition of CiteStation, an interac-
tive electronic product for teaching cita-
tion practice published by Thomson/\\est.
Professor Clary, Sharon Reich Paulsen,
and Michael Vanselow are also preparing
the second edition of their Successful First
Depositions text, due in November to
Thomson/West for publication.

LAURA COOPER

Professor Cooper presented an Invited
Address at the Annual Meeting of the
National Academy of Arbitrators in May
in Chicago. Her paper discussed the his-
torical development of procedure in labor
arbitration. The paper will be published by
the Bureau of National Affairs in the
Academy’s Proceedings. At the same confer-
ence, she also co-chaired a workshop on
the intersection of work and family life.
The second edition of her book, Workplace
ADR Simulations and Teacher’s Guide, co-
authored with Carolyn Chalmers, was
published in September by West. The
book offers roleplaying exercises for arbi-
tration and mediation of union and non-
union employment disputes. Professor
Cooper recently completed four years as
Chair of the Labor Law Group, an inter-
national non-profit association of scholars
that authors textbooks in labor and
employment law. She remains on the
Group’s Executive Committee, which also
serves as the Group’s editorial board.

ALLAN ERBSEN

Professor Erbsen recently completed an
article entitled “From ‘Predominance’ to
‘Resolvability’: A New Approach to Reg-
ulating Class Actions,” which will be pub-



lished this Fall in the Vanderbilt Law
Review. He presented the “Predominance”
article at the peer-reviewed Stanford/Yale
Junior Faculty Forum at Stanford Law
School. Professor Erbsen also recently
wrote a chapter of a book: “The Sub-
stance and lllusion of Lex Sportiva, in The
Court of Arbitration for Sport—1988-2004,
edited by Rob Siekmann et al., (forth-
coming 2005). His current research focus-
es on interstate federalism, and in particu-
lar on how the Constitution constrains
the power of legislatures and courts in
one state to regulate actors or activities in
other states.

MARY LOUISE FELLOWS

Professor Fellows recently was a commen-
tator on a panel on Perpetual Trusts at the
Trust Law in the 21st Century Confer-
ence at Benjamin N. Cardozo Law
School. She also presented a paper, Athel-
gifu’s Will: A Quest for Orderliness, at the
Workshop at The University of Minneso-
ta’s Center for Medieval Studies and
another, Athelgifu’s Will—What’s Beowulf
Got to Do with 1t?, at the 40th Meeting of
the International Congress on Medieval
Studies. She is completing her work on
her Ph.D. in English at the University of
Minnesota this fall semester and both
papers are chapters in her dissertation,
Aethelgifus Will as Spiritual Practice.

RICHARD S. FRASE

Professor Frase’s article, “State Sentencing
Guidelines: Diversity, Consensus, and
Unresolved Policy Issues,” was published
in the Columbia Law Review. Another arti-
cle,“The Impact of Contextual Factors on
the Decision to Imprison in Large Urban
Jurisdictions: A Multilevel Analysis,” co-
authored with Robert R.Weidner and
Jennifer S. Schultz, was published in Crime

left to right

Allan Erbsen, Mary
Louise Fellows,
Richard S. Frase

and Delinquency. He also has articles on
punishment purposes, the Minnesota Sen-
tencing Guidelines, and the Warren
Court’s criminal law decisions forthcom-
ing in the Stanford Law Review, the Federal
Sentencing Reporter, and The Ohio State
Journal of Criminal Law. Professor Frase is
working on several comparative criminal
procedure projects, and is writing a book
on proportionality principles in American
law, to be co-authored with Provost
E.Thomas Sullivan. In September 2005,
Professor Frase participated in a meeting
of the American Law Institute Members
Consultative Group for the project to
revise the Model Penal Code sentencing
and corrections provisions. He also made a
presentation to the Minnesota Sentencing
Guidelines Commission, tracing the histo-
ry and evolution of the Guidelines since
they were first proposed in the mid-1970s,
and comparing Minnesota’s approach with
guidelines that have been adopted in other
states and in the federal system.

DANIEL GIFFORD

The June Issue of the Antitrust Law Journal
carried an article, “Rhetoric and Reality
in the Merger Standards of the United
States, Canada, and the European Union,”
written by Professor Gifford and his co-
author, Humphrey Institute Professor
Robert Kudrle. As its title indicates, the
authors examined the law in these three
jurisdictions and attempted to pierce the
rhetoric to determine the actual policies
that were being pursued. He and Professor
Kudrle are now doing initial work on a
manuscript that will examine price dis-
crimination as an issue in the laws of the
United States and the European Union.
Professor Gifford spent the summer work-
ing on a book-length manuscript dealing
with labor-law reform, which is now
nearing completion. In November, he will

THE WILLIAM B. LOCKHART LECTURE

Professor William Eskridge, Jr. delivered the
annual William B. Lockhart lecture “Lessons
from Thirty-Five Years of the Same-Sex Mar-
riage Debate” on October 23, 2005. The lec-
ture series honors William B. Lockhart, who
served as Dean of the Law School from 1956
until 1972. Instrumental in enriching the Law
School curriculum and in attracting highly
qualified faculty and students, he also culti-
vated a strong relationship with the Minneso-
ta Bar, which continues to provide essential
support to the Law School. Over the course of
his 28 years as a professor at the Law School
(1946—1974), Dean Lockhart shared his gifts
of excellent teaching and scholarly leadership
with students and faculty. Following his
retirement at Minnesota, Dean Lockhart
taught on the faculty of the University of
California, Hastings College of Law from
1974-1994.

Professor Eskridge is the John A. Garver Pro-
fessor of Jurisprudence at Yale Law School. He
was educated at Davidson College (B.A., His-
tory), Harvard University (M.A., History), and
Yale University (J.D.). He is the author of 10
books on gay rights and constitutional law
issues and is widely recognized as one of the
nation’s leading scholars on legal issues sur-
rounding gay rights. His work was cited by the
United States Supreme Court in its 2003 deci-
sion in Lawrence v. Texas, which declared state
anti-sodomy laws unconstitutional.

Minnesota Women Lawyers recently honored Professor Carol Chomsky with its Service to MWL Award at its Annual Meeting. This award honors individuals

who provide high levels of ongoing service to the organization, the mission of which is to secure the full and equal participation of women in the legal profes-
sion and in a just society. Each year for over a decade, along with a professor from each of the other Minnesota law schools, Professor Chomsky has devoted her
time and energy to reviewing scholarly papers by law students who compete for MWL's annual Equal Justice Award. In addition, Professor Chomsky has served
MWL as President, and as a board member and volunteer in numerous other capacities. Congratulations to Professor Chomsky for her contributions in this area

and her richly deserved award.
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JULIUS E. DAVIS CHAIR IN LAW
RECEPTION

A reception was held on Monday, September
19, 2005 at the Minneapolis Club to honor
Professor Brett McDonnell. Provost E. Thomas
Sullivan has been appointed the permanent
holder of the Julius E. Davis Chair, and Professor
McDonnell will share the professorship with
him for the 2005-2006 academic year.

The first chair in the Law School was estab-
lished in 1980 in memory of Julius E. Davis, a
well-known Twin Cities lawyer and civic leader.
Although the Chair will be held on a perma-
nent basis by Provost Sullivan, it will also con-
tinue to rotate among the faculty on an annual
basis. Each academic year, a faculty member is
chosen to hold the Chair in recognition of excel-
lence in teaching, research, and scholarship.

ABOVE: Provost Sullivan, Stephen Davis, and
Angelyn Davis.

TOP: Past recipients of the Julius E. Davis Chair with
Babe Davis.

Provost Sullivan was named Senior Vice Presi-
dent for Academic Affairs and Provost of the
University of Minnesota on July 1, 2004. Prior
to this appointment, he served as the eighth
Dean of the Law School, from 1995 to 2002. He
finished his term as Dean in July 2002 and was
named the Irving Younger Professor of Law, an
appointment he held until July 2005. Previous-
ly, he served for six years as the Dean of the
University of Arizona College of Law, and as
Associate Dean at Washington University in St.
Louis. Provost Sullivan's teaching areas include
antitrust, civil procedure, requlation of

Faculty R&D

left to right
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Jill Elaine Hasday,
Kristin Hickman

be a faculty member at the Sedona Con-
ference’ fall meeting on Antitrust Law
and Litigation.

JILL ELAINE HASDAY

Professor Hasday recently published, or
will soon publish, three articles: “Intimacy
and Economic Exchange,” Harvard Law
Review (forthcoming Dec. 2005);“The
Canon of Family Law;” Stanford Law
Review (2004); “Miitigation and the Ameri-
cans with Disabilities Act,” Michigan Law
Review (2004). She gave a lecture on Sep-
tember 16 entitled “Equal Protection” for
Constitution Day at the University of
Minnesota Law School. This fall, Professor
Hasday is organizing a Public Law Work-
shop at the University of Minnesota Law
School. This workshop brings nationally
recognized scholars to Minnesota to pres-
ent their current research on public law
topics, such as constitutional law, adminis-
trative law, antidiscrimination law, criminal
law, environmental law, and family law. She
also appeared on Odyssey, a nationally-syn-
dicated Chicago Public Radio program, to
discuss the Social Meanings of Disability.

KRISTIN HICKMAN

Professor Hickman has been and is active-
ly involved in a number of projects in the
tax and administrative law areas. Professor
Hickman’s article, “The Need for Mead:
Rejecting Tax Exceptionalism in Judicial
Deference,” will be published as the lead
article in the June 2006 issue of the Min-
nesota Law Review. Professor Hickman also
organized a tax policy conference on state
tax incentives for economic development
that drew participants and attendees from
across the country as well as the Twin
Cities. The conference highlighted the
case of Cuno v. DaimlerChrysler in which
the Sixth Circuit invalidated an Ohio
investment tax credit provision as an
impermissible, discriminatory interference
with interstate commerce in violation of
the “dormant commerce clause” of the
United States Constitution but upheld a
local property tax exemption against a
similar challenge. Shortly before the con-
ference, the United States Supreme Court
agreed to consider issues raised by the
Cuno case. Essays from the tax policy con-
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ference will be published later this year in
the Georgetown Journal of Law & Public Pol-
icy. Professor Hickman will contribute an
essay to that series and, as organizer of the
conference, will co-author the forward
with Sarah Bunce. Professor Hickman is
currently doing research on a project con-
cerning the justiciability of pre-enforce-
ment challenges to Treasury regulations
and will present the results of that effort
in March 2006 as part of the faculty
workshop series at the University of San
Diego Law School.

JOAN S. HOWLAND

Professor Howland recently presented a
paper entitled “A Wife’s Home Should be
her Castle Too: The Transformation of a
Woman’ Right to Control Property Dur-
ing the Gilded Age” at the 9th Annual
Conference on Cultural and Historic
Preservation. In addition, Professor How-
land recently presented a paper on the
information needs of indigenous popula-
tions at a symposium sponsored by the
National Library of Argentina. She also
delivered one of the keynote speeches at
the Institute of Museum and Library Ser-
vices program “Serving Diverse Commu-
nities: Staffing, Organization Climate, Ser-
vices, and Collections.” Professor How-
land’s article “Expressing Our Values
Through Our Actions” appeared in a
book published in 2005, The Spirit of Law
Librarianship. Her paper “Time to Hold
’em or Fold ’em?: American Indian Gam-
ing and the Explosion of Internet Gam-
bling” appeared in the published proceed-
ings of the 2005 Sovereignty Symposium,
sponsored by the Oklahoma Supreme
Court. She continues to serve as a mem-
ber of the American Bar Association Sec-
tion on legal Education and Admission to
the Bar Accreditation Committee, and as a
member of the Association of American
Law Schools Committee on Curriculum
and Research.

BRADLEY C. KARKKAINEN

Professor Karkkainen published the fol-
lowing articles and book chapters: “Panar-
chy and Adaptive Change: Around the
Loop and Back Again,” in the Minnesota
Journal of Law, Science and Technology (forth-



coming 2005);“The Police Power Revis-
ited: Phantom Incorporation and the
Roots of the Takings Muddle,” Minnesota
Law Review (forthcoming 2006); ““Infor-
mation-Forcing Environmental Regula-
tion,” Florida State University Law Review
(forthcoming 2005); “Information-Forcing
Environmental Regulation: Penalty
Defaults, Destabilization Rights, and Envi-
ronmental Governance,” in New Gover-
nance and Constitutionalism in Europe and
the U.S. (Grainne de Burca & Joanne
Scott eds., forthcoming 2005); “Trans-
boundary Ecosystem Governance,” in
Public Participation in the Governance of Inter-
national Freshwater Resources (Carl Bruch,
Libor Jansky, Mikiyasu Nakayama & Kaz-
imierz A. Salewicz eds., 2005); and” Trans-
boundary Ecosystem Governance: Beyond
Sovereignty?,” Environmental Law Report
(2005). In addition, Professor Karkkainen
produced a discussion paper for the Inter-
national Joint Commission Science Advi-
sory Board entitled “Science-Based Gov-
ernance of Complex Aquatic Ecosystems:
Lessons from Beyond the Great Lakes
Basin,” as part of the 1JC’s periodic review
of the U.S.-Canada Great Lakes \Water
Quality Agreement, the principal treaty
governing joint U.S. and Canadian envi-
ronmental stewardship of the Great Lakes.
Professor Karkkainen also made scholarly
presentations at the University of the
Pacific McGeorge School of Law in
Sacramento, CA, in February, 2005, on
“Transboundary Aquatic Ecosystem Gov-
ernance: Lessons from the Great Lakes”;
and at the Florida State University Col-
lege Law in Tallahassee, FL in March,
2005, on “Information-Forcing Environ-
mental Regulation.” He also served a six-
week term as Guest Investigator at the
Woods Hole Oceanographic Institution
Marine Policy Center in Woods Hole,
MA, in July and August, 2005.

ROBERT LEVY

Professor Levy has published a book and
an article: Mental Health Aspects of Custody
Law (for the National Interdisciplinary
Colloguium on Custody Law), Carolina
Academic Press (2005) and “The Dynam-
ics of Child Sexual Abuse Prosecution:
Two Florida Case Studies,” in Journal of
Law and Family Studies (2005).

©  left to right
Joan S. Howland,
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JOHN H. MATHESON

Professor Matheson will be teaching at
Bucerius Law School, the first private law
school in Germany, this fall. He will teach
a course on Comparative Corporate
Governance.

BRETT McDONNELL

Professor McDonnell visited at the Uni-
versity of California, Hastings College of
the Law in the fall of 2004 and the Uni-
versity of San Diego School of Law in the
spring of 2005, and has now happily
returned to Minnesota. He was appointed
the 2005 Julius E. Davis Professor of Law.
Professor McDonnell recently published
several papers: “Is There a Text in this
Class: The Conflict Between Textualism
and Antitrust,” a joint work with Dan
Farber published in the Journal of Contem-
porary Legal Issues;“Two Cheers for Cor-
porate Law Federalism” in the Journal of
Corporation Law;“Corporate Constituency
Statutes and Employee Governance” in
the William Mitchell Law Review, and
“SOx Appeals,” part of a Michigan State
DCL Law Review symposium on the Sar-
banes-Oxley Act. He also has forthcoming
articles on shareholder bylaws and on the
conduct of officers and directors following
Sarbanes-Oxley. Professor McDonnell has
made a variety of presentations. He pre-
sented the forthcoming paper on share-
holder bylaws to the Law and Society
Association annual meeting in LasVegas in
June 2005 and to faculty workshops at
Hastings and San Diego in the fall of
2004. He presented a paper entitled
“Delaware, Federalism, and the Expertise-
Bias Tradeoff” to the Berkeley Law and
Economics seminar in October 2004, a
Duke Law School workshop in February
2005, the USC Center for Law, Econom-
ics, and Organization workshop in April
2005, and the Canadian Law and Eco-
nomics Association (CLEA) annual meet-
ing in Toronto in September 2005. At the
CLEA meeting Professor McDonnell also
presented a paper entitled “Employees V.
Shareholders in Economics and Civic
Republicanism,” which paper he also pre-
sented at the Sloan Program for the Study
of Business in Society Retreat in June
2005 and the Midwestern Law and Eco-
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Professor Brett McDonnell, Babe Davis and Dean
Alex M. Johnson, Jr.

Julius E. Davis Chair in Law Reception, cont.

business, complex litigation, and trial practice.
He is a nationally recognized authority on
antitrust law and complex litigation, having
authored or co-authored 8 books and more
than 30 articles and essays on antitrust. Provost
Sullivan graduated magna cum laude from Indi-
ana University School of Law in 1973, where he
served as Articles Editor of the Indiana Law
Review. He then served as a law clerk to a fed-
eral district judge in Miami, Florida; was a trial
attorney in the Criminal Division of the United
States Department of Justice in Washington,
D.C. (Attorney General's Honors Program); and
was a senior associate at Donovan, Leisure,
Newton, and Irvine's Washington, D.C. office.
He began his teaching career in 1979 at the
University of Missouri, Columbia.

Professor McDonnell joined the law faculty in
2000. He teaches and writes in the areas of
business associations, corporate finance, law
and economics, securities regulations, mergers
and acquisitions, contracts, and legislation. In
1985, he received his B.A. in economics and
political science magna cum laude from
Williams College, and became a member of Phi
Beta Kappa. He earned a Herschel Smith
Fellowship for two years of study at Cambridge
University and received his M.Phil. in Economics
from Emmanuel College, Cambridge University
in 1987. Professor McDonnell completed his
Ph.D. in Economics at Stanford University in
1995, and received his J.D. from the Boalt Hall
School of Law, University of California at
Berkeley, in 1997. He clerked for The Honorable
Alex Kozinski of the United States Court of
Appeals for the Ninth Circuit from 1997 to
1998. He then practiced as an associate at
Howard, Rice, Nemerovski, Canady, Falk &
Rabkin in San Francisco, where he concentrated
on general corporate counseling and public
offerings and acquisitions.



Retirements

THEY TAUGHT US...

Donald G. Marshall retired at the end of the
2004-2005 academic year. Professor Marshall
is an outstanding teacher as well as an expert
on torts and evidence. He taught evidence,
torts, products liability, medical malpractice,
insurance, and media law. Professor Marshall
was selected as Teacher of the Year in 1971 and
1979. He was also honored with the Stanley V.
Kinyon Teaching and Counseling Award in
1983, 1989, 1991, and 1995. In 1995, he was

appointed as the first Law Alumni Distin-
guished Teacher. Professor Marshall earned a
B.A. degree from Williams College and an LL.B.
degree from Yale University, where he was Note
and Comment Editor of the Yale Law Journal.
After receiving his LL.B. degree, Professor Mar-
shall clerked for Justice Haydn Proctor of the
New Jersey Supreme Court. From 1961 to 1967,
he was an associate and then partner of the
law firm of Lowenstein and Spicer in Newark,
New Jersey. Professor Marshall joined the Law
School faculty in 1967. He has been a consult-
ant to the New Jersey Corporation Law Revision
Commission and to the Minnesota Association
of Juvenile Court Judges. In the former capacity,
he drafted much of the New Jersey Business
Corporation Act; in the latter, he authored the
Rules of Procedure and Official Forms for Min-
nesota Probate-Juvenile Courts. Professor Mar-
shall is a member of the Minnesota and New
Jersey Bar Associations. Professor Marshall
influenced many law students during his years
at the University of Minnesota and will be
greatly missed by students, faculty, and staff at
the Law School. We wish him all the best in

his retirement.
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nomics Association annual meeting in
Chicago in October 2005. McDonnell
also attended a conference on the twenti-
eth anniversary of Robert Clark’s corpo-
rate law treatise held at the University of
lowa in September 2005.

MARY RUMSEY

Professor Rumsey has written two
research guides: Basic Guide to Research-
ing Foreign Law, GlobaLex (Sept. 2005),
http://www.nyulawglobal.org/globalex
Foreign_Law_Research.htm.; and A
Guide to Fee-Based U. S. Legal Research
Databases, GlobaLex (Aug. 2005),
http://www.nyulawglobal.org/globalex/
US_Fee-Based_Legal_Databases.htm. In
addition, she has written a book chapter:
“Bibliography on Non-State Actors in
International Law”, in Non-State Actors and
Human Rights, edited by Philip Alston
(Oxford University Press, 2005) and a
book review, reviewing The Future Compe-
tition Framework, in the International Journal
of Legal Information (2005).

DAVID STRAS

Professor Stras is active on several projects
relating to the Supreme Court of the
United States. Professor Stras’ coauthored
article “Retaining Life Tenure: The Case
for a Golden Parachute,” written with
Ryan W. Scott, will be published as the
lead article in the February 2006 issue of
the Washington University Law Quarterly. In
addition, he has written a short biography
of Justice Clarence Thomas, co-authored
with Professor Jim Chen, that will appear
in the Yale Biographical Dictionary of Ameri-
can Law (Roger K. Newman ed., forth-
coming 2005). Professor Stras presented
his paper, “Supreme Court Justices and
the Incentives Approach to Retirement,”
at the Minnesota Law Review symposium
on October 21, 2005. This essay will be
published in the May 2006 issue of the
Minnesota Law Review. As a co-organizer
of the symposium, he will co-author the
foreward to the symposium issue with
KarlaVehrs, Class of 2006. Professor Stras
has also been active in the local and
national community. This summer, the St.
Paul Pioneer Press published two op-eds
written by Professor Stras, entitled “Justice
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O’Connor Retires with Dignity” and
“Hail to the Chief.” The Minneapolis Star-
Tribune also published an op-ed entitled
“Give Court Doors a Nudge,” which
argued that the Supreme Court should
consider increasing its caseload. In addi-
tion, he appeared three times this summer
on MPR’s Midmorning program with
Kerri Miller to discuss the retirement of
Justice O’Connor, the death of Chief Jus-
tice Rehnquist, and the nomination of
John Roberts to be Chief Justice. Profes-
sor Stras was interviewed on a number of
other radio and television programs to
discuss the nomination and confirmation
process of the Supreme Court. Finally, on
September 11, 2005, Professor Stras was a
panelist for the North American Securi-
ties Administrators Association on the
topic of preemption and the Courts.

E. THOMAS SULLIVAN

Tom Sullivan published an op-ed in the
Baltimore Sun in September entitled “Judi-
cial activism, from the left or right, under-
cuts the rule of law” In June, he gave the
keynote speech at the ABA Section of
Legal Education’s Law School Develop-
ment Conference in Jackson Hole,
Wyoming. In October, he spoke at the
University of California, Irvine at a con-
ference on recruiting international gradu-
ate students and issues in United States
immigration policy. During August, Sulli-
van taught several classes on procedure in
the American Law program to new
LL.M. students. His recent article,*“The
Supreme Court and Private Law: The
Vanishing Importance of Securities and
Antitrust,” in the Emory Law Journal
(2004) was selected for reprinting in the
Corporate Practice Commentor. He continues
to serve as Provost of the University

of Minnesota.

MICHAEL TONRY

Since last reporting on his activities in
these pages, Michael Tonry has resigned
from his positions as professor of law and
public policy and director of the Institute
of Criminology in the University of
Cambridge and returned full-time to
Minnesota. In September, 2004, he gave
the annual Eva Saville lecture of the Insti-



tute for the Treatment and Study of
Delinquency, Kings College, London on
“English Crime Control Policies in Inter-
national Perspective.” Also in September,
in Mexico City, he gave a lecture at an
international conference on federalization
of criminal law on “Should Mexico Har-
monize its Substantive Criminal Law and
Sanctions Systems?” In October, 2004, he
gave a lecture at a European Union-spon-
sored conference in Leuven, Belgium, on
“The Prospects for Institutionalization of
Restorative Justice Initiatives in Western
Countries” In December, at a conference
sponsored by the Ontario Department of
Corrections, he lectured on “Incorporat-
ing Systematic Knowledge in Corrections
Policy.” In January at a symposium on
state sentencing systems sponsored by the
Columbia Law Review, he presented a lec-
ture on “Obsolescence and Immanence in
Penal Theory and Practice.” In May, at the
University of Cambridge’s annual Crop-
wood Conference, he lectured on “Vic-
tims’ Policy and Politics in the United
States and England.” In September 2005,
he gave the keynote address at the Fifth
Annual Meeting of the European Society
of Criminology in Krakow, Poland, on
“Penal Policy and Political Culture in
Western Europe.” Several articles were
published, including one in the Columbia
Law Review, as well as Crime and Justice,
Volume 32 (2005) and Cross-National
Studies of Crime and Justice (2004), edited
with David P. Farrington and Patrick Lan-
gan. In the summer of 2005, he was elect-
ed president of the American Society of
Criminology, to serve as president-elect
for a year beginning in November 2005
and as president for the year beginning
November 2006. He continues to serve as
editor of Criminology in Europe and Crime
and Justice—A Review.

KEVIN K. WASHBURN

In April, Professor Washburn traveled to
Washington to testify before the United
States Senate Committee on Indian Affairs
where he tangled with Senator John
McCain (R-AZ) about the role of states
in the enactment of the Indian Gaming
Regulatory Act and debated with Senator
Byron Dorgan (D-ND) about small tribes
and small states. (In response to a query
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from the Senator about small tribes Pro-
fessor Washburn wondered whether North
Dakota was large enough to qualify as a
state; Senator replied that it was “ten times
the size of Massachusetts”). Professor
Washburn also traveled to Albuquerque,
New Mexico, and presented a paper on
federal criminal justice in Indian country
to the faculty of the University of New
Mexico School of Law. Here in Minneso-
ta in April, Professor Washburn served as a
moderator in a heated panel discussion on
Governor Pawlenty’s gaming proposals
that included the Governor’s Chief of Staff
Dan McElroy, Shakopee Mdewakanton
Dakota Community Tribal Attorney Willie
Hardacker (Class of 1988), and Mille Lacs
Band of Ojibwe Special Counsel Tadd M.
Johnson (Class of 1985). In early June,
Professor Washburn traveled to Oklahoma
City to participate in the Oklahoma
Supreme Court’s Sovereignty Symposium
and also traveled to Berkeley, California, as
a guest of Professor Philip Frickey, for an
informal faculty colloquium at Boalt Hall.
In July, Professor Washburn presented a
paper on “Indian Country Criminal Jus-
tice” at Mondale Hall’s informal but
vibrant summer “Squaretable” luncheon
colloquium series. In late August, Professor
Washburn presented a lecture on “Ameri-
can Indian Tribes and the United States
Constitution” to the entering class of
LL.M. students at the Law School and
then prepared a short essay on the subject
as a contribution to the University’s cele-
bration of Constitution Day in early Sep-
tember. In September, Professor Washburn
also traveled to Helena, Montana, to pres-
ent a lecture on criminal justice in Indian
country at the Federal Practice CLE,
sponsored by the Federal Bar Association
of Montana. During the fall semester, Pro-
fessor Washburn presented various papers
to the law faculties at the Universities of
Arizona, Colorado and North Dakota.
Professor Washburn was invited back for a
return engagement at the United States
Senate to testify about a court decision
that undermined the regulatory authority
of the National Indian Gaming Commis-
sion, the independent federal regulatory
agency for which Professor Washburn
once served as General Counsel. Professor
Wiashburn has been working to get many
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... THEY INSPIRED US.

Ferdinand P. Schoettle retired at the end of
the 2004-2005 academic year. Professor
Schoettle is a nationally recognized scholar of
federal and state tax law and policy. He joined
the Law School faculty in 1967, and taught
numerous courses over the past several
decades, including state and local taxation, fed-
eral taxation, law and public policy, and eco-
nomics for lawyers. Professor Schoettle
received his A.B. from Princeton University. He
received his LL.B. degree with high honors and
his M.A. and Ph.D. degrees in economics from
Harvard University. During law school, he was
an Editor of the Harvard Law Review. After
graduating from law school, Professor Schoet-
tle clerked for Judge Learned Hand of the Unit-
ed States Court of Appeals for the Second Cir-
cuit. He then worked for the United States Trea-
sury Department in the Office of Tax Legislation

1963 to 1966, Professor Schoettle practiced law
at Morgan, Lewis & Bockius in Philadelphia. He
has been a Guest Scholar at the Brookings Insti-
tution, a Visiting Professor at Uppsala Universi-
ty in Sweden, and a visiting scholar at Harvard
Law School. Professor Schoettle is a member of
the Tax Economists Forum, the American Law
Institute, and the National Economics Club. He
has been Chairman of the American Bar Associ-
ation Taxes and Revenue Committee, consult-
ant to the United States Comptroller General on
state income taxation of multijurisdictional
corporations, Special Counsel to the United
States Senate Select Committee on Equal Edu-
cational Opportunity, and Special Counsel to
the Subcommittee on Intergovernmental
Relations. Professor Schoettle’s contributions
have been invaluable to the Law School and we
wish him well.



FACULTY
WORKS-IN-PROGRESS
FALL 2005

SEPTEMBER

8 Professor Chad M. Oldfather,
Visiting Professor, Marquette University
Law School

Remedying Judicial Inactivism:
Opinions as Informational Regulation

15 Vasan Kesavan,
Managing Director, D.B. Zwirn & Co.

The Three Tiers of Federal Law

21 Professor Alexandra Klass,
William Mitchell College of Law

Pesticides, Children’s Health Policy, and
Common Law Tort Claims

22 Professor Mark Rosen,
Visiting Professor University of
Minnesota Law School

Was Shelley v. Kraemer Incorrectly
Decided? Some New Answers

28 Professor Daria Roithmayer,
Visiting Professor, University of
Minnesota Law School

“Them That Has, Gets,”
Chapter 3 from forthcoming book,
Locked in Apartheid
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of his ideas into print. In April, his article
entitled,“The Federal Criminal Justice
System in Indian Country and the Legacy
of Colonialism,” appeared in The Federal
Lawyer, the magazine of the Federal Bar
Association. The piece was a prelude to
two forthcoming works: an article
styled,”“American Indians, Crime and the
Law” which will be appearing in the
Michigan Law Review in February of
2006, and “Federal Criminal Law and
Tribal Self-Determination” appearing in
the North Carolina Law Review in March
of 2006. Professor Washburn will also
contribute an essay on tribal
self-determination to the Connecticut Law
Review. In addition to pursuing his own
research agenda, Professor Washburn has
contributed to the forthcoming 2005 edi-
tion of the Felix S. Cohen Handbook of
American Indian Law, the leading Indian
law treatise, and has been invited to join
the six-member Executive Board of Edi-
tors of the book.

DAVID WEISSBRODT

Professor Weissbrodt received notification
in July 2005 that he has been named a
Regents Professor by the University of
Minnesota Board of Regents. The
Regents Professorship was established in
1965. It is the highest recognition given
by the University to a member of its fac-
ulty for outstanding academic distinction
in scholarly or artistic work, teaching, or
contributions to the public good.There
are only 20 Regents Professors and Weiss-
brodt is the first law professor to be
selected as a Regents Professor. Professor
Weissbrodt has completed work on a
study relating to the rights of noncitizens
in international law, for publication by the
United Nations. Further, the Human
Rights Quarterly has accepted for publica-
tion a related article on the rights of state-
less persons. Professor Weissbrodt also co-
authored an article entitled “Extraordinary
Rendition: A Human Rights Analysis,”
which has been accepted by the Harvard
Human Rights Journal. In addition, Profes-
sor Weissbrodt taught a seminar at the
University of Ulster and a three-week
human rights seminar for Masters students
at the University of Oxford where he has
been named aVisiting Fellow.
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SUSAN M. WOLF

Professor Wolf received a grant from the
National Institutes of Health (NIH) to
lead a two-year national project on “Man-
aging Incidental Findings in Human Sub-
jects Research.” Co-Investigators are Pro-
fessors Jeffrey Kahn and Frances Lawrenz
from the University of Minnesota and
Professor Charles Nelson from Children’s
Hospital, Boston. The award of $587,559
will fund empirical and normative work
based at the University’s Consortium on
Law and Values in Health, Environment &
the Life Sciences, which Professor Wolf
chairs. A national working group will
meet periodically to analyze data and
develop consensus recommendations. Pro-
fessor Wolf collaborated with colleagues
on two other Consortium grant proposals
pending. Professor Wolf published four
articles: “Are We Making Progress in the
Debate Over Racial and Ethnic Cate-
gories in Biomedical Research?” in Nature
Genetics; “Assessing Physician Compliance
with the Rules for Euthanasia and Assist-
ed Suicide” in Archives of Internal Medicine;
“Bioethics Matures: The Field Faces the
Future” (with Jeffrey Kahn) in the Hast-
ings Center Report; and “Death and Dying
in America: Schiavo’s Implications™ in
Minnesota Medicine. She has been working
on further articles, including with Dr.
Judy llles (Stanford University) and others
on incidental findings in research and
with Professor Mildred Cho (Stanford)
and others on reporting research results to
human subjects. Professor Wolf is also
editing a symposium for the Journal of
Law, Medicine & Ethics on “The Responsi-
ble Use of Racial and Ethnic Categories
in Biomedical Research,” growing out of
a Consortium conference. The Consor-
tium will sponsor ten events this year,
including a lecture series on the societal
implications of developments in neuro-
science, a lunch series on energy and the
environment, a conference on the law and
ethics of protecting the food supply from
bioterrorism, and a symposium on analyz-
ing and regulating the risks of new bio-
medical technologies. The Consortium
continues to publish the Minnesota Journal
of Law, Science & Technology; Professor Wolf
serves as Executive Editor. The Joint
Degree Program in Law, Health & the



Life Sciences, which Professor Wolf
directs, has 26 students this year. The Pro-
gram is cosponsoring the Deinard Memo-
rial Lecture on Law & Medicine this
spring featuring Professor David Kaye
(Arizona State Law School) on scientific
evidence in the courtroom. Professor
Wolf’s recent lectures have included the
Lilianna Sauter Lecture at the New York
Academy of Medicine.

JUDITH T. YOUNGER

Professor Younger spent part of the
summer in Europe, specifically in London,
Luxembourg, and Paris. Among the
highlights of the trip were informal
reunions with several graduates of the
LL.M. program and dinners and discus-
sions with them and their law, and other,
partners. She is back, teaching Wills and
Trusts this semester, and hard at work on
two on-going projects in Family Law and
Property.

AFFILIATED FACULTY

EUGENE BORGIDA

Professor Borgida delivered an invited lec-
ture on gender stereotyping and discrimi-
nation at Brooklyn Law School in
November 2004 in the “Science for
Judges” Program. He and his colleagues
published a paper in the Journal of Law and
Policy on the use of gender stereotyping
research in sex discrimination litigation.
Along with graduate student Brad Lipp-
mann, Borgida presented a paper on
“Electronic Media Coverage of the court-
room:What does social science tell us
about the effects of ‘Publicity/Transparen-
cy?"” at the International Workshop on
“Publicity in Democratic Decision Mak-
ing: Bringing social scientists and political
philosophers together” at Chaire Hoover
d’ethique economique et sociale Univer-
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site catholique de Louvain, Louvain-la-
Neuve, Belgium, in May 2005. In addi-
tion, Professor Borgida and colleagues
have produced four recent and forthcom-
ing chapters pertinent to issues in the
social science, law, and public policy arena:
“Social psychology and the law;” in Social
Psychology, Twelfth Edition, with J.S. Hunt,
edited by S.E.Taylor, L.A. Peplau, & D.O.
Sears (Prentice Hall Publishers) with A.
Kim, E. Stark, and C. Miller (forthcom-
ing). “Consumers and the allure of ‘safer’
tobacco products: Scientific and policy
issues,” to appear in Handbook of Consumer
Psychology, with E. Kim, edited by
Haugtvedt, Kardes, & Herr (Lawrence
Erlbaum and Associates) (forthcoming).
“The legacy of Brown v. Board of Education
for sex discrimination litigation,” to
appear in Fifty years after Brown v. Board
of Education: Social psychological research
applied to the problems of racism and discrimi-
nation, with E. Kim, edited by Adams,
Biernat, Branscombe, Crandall, &
Wrightsman (APA Publications) (forth-
coming);*“Reflections on being an expert
witness in class action sex discrimination
litigation,” in Sex discrimination in the work-
place, edited by FJ. Croshy, M.S. Stockdale,
& S.A. Ropp (Blackwell Publishing). In
addition, Professor Borgida and Professor
Susan Fiske (Psychology, Princeton Uni-
versity) are under contract with Blackwell
Publishing for an edited volume due late
in 2006 entitled: Psychological science in
court: Beyond common knowledge. Finally,
Professor Borgida served as an expert wit-
ness for the plaintiffs and litigation con-
sultant for the defense, respectively, in two
nationally visible class action sex discrimi-
nation cases—Mary Beck, et al. v.The Boe-
ing Company, et al. in U.S. District Court
in the Western District of Washington at
Seattle, and Betty Dukes, Patricia Surgeson,
Cleo Page, Christine K.Wapnoski, Deborah
Gunter, Karen Williamson, and Edith Arana

On September 22, 2005, affiliated faculty member Eugene Borgida, Professor of
Psychology and Law in the Department of Psychology, was inducted into the
Academy of Distinguished Teachers. He was one of sixteen Horace T. Morse—U of M
Alumni Association Award Winners from past years to receive this honor.
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Faculty Works-in-Progress, cont.
OCTOBER

6 Professor Cynthia Williams,
University of lllinois College of Law

Engage, Embed, and Embellish:
Theory Versus Practice in the Corporate
Social Responsibility Movement

20 ProfessorJ.B. Ruhl,
Florida State University College of Law

The Effects of Wetland Mitigation
Banking on People

27 Professor Heidi Kitkrosser,
Visiting Professor, University of
Minnesota Law School

Secrecy and Separated Powers:
Executive Privilege Revisited

NOVEMBER

2 Professor Francesco Parisi,
George Mason School of Law

The Hidden Bias of the Vienna Convention
on the International Law of Treaties

10 Professor Claire Hill,
Visiting Professor of Law University of
Minnesota Law School

What The New Economics of Identity Has
to Say to Legal Scholarship

17 Professor John Yoo,
Professor of Law,
University of California at Berkeley School
of Law (Boalt Hall)

Rational War and Constitutional Design
DECEMBER

1 Professor Larry Cunningham

8 Professor Thom Lambert

11



MEMORIAL TO ADJUNCT
PROFESSOR BILL KAMPF,
CLASS OF 1967

BY MAURY LANDSMAN

Bill Kampf was a force of nature. Everybody
who knew him will tell you that. Bill was born
in New York in 1943, and even after 40 years in
Minnesota, he was still a quintessential New
Yorker. | am sure he never really understood
“Minnesota nice.” He was direct and unsparing
in both his love and his criticism. He loved com-
bat and the courtroom was the perfect place
for him. He always said that if he had become a
doctor, he would have spent
his life in the emergency
room, and for him, bankruptcy
practice was the legal ER.

Bill wanted his students to
have a passion for the law. He
wanted them to understand
the distress of those forced
into bankruptcy by medical
bills, by lost jobs, by divorce.
When we practiced together
in the mid 1980s we represented the first round
of family farmers trying to navigate through
Chapter 11 bankruptcy to save farms that had
been in their families for generations. In our
conference room in downtown St. Paul, huge
men in overalls would break down in tears at
the thought of losing their way of life. Unlike
others, Bill would never put his fees at the top
of the creditors list: he would always say: “We
can wait if it will help them to save their farm.”

Bill was my friend, and | feel like | lost a brother
when he died so unexpectedly. You can read
about his accomplishments in the articles that
appeared after his death. Those do not do him
justice. Until his memorial service, the full
enormity of Bill’s life, all of his interests and
accomplishments were never together in one
place for us. Those of us who knew and loved
him will miss his intelligence, his love of the
law, his passion for justice, his passion for
music, his passion for the little guy, his devo-
tion to his family, friends and community. We
will miss his bear hugs, his love of the out-
doors, his wit and his lectures; we will miss his
ability to listen and understand us; we will miss
his knowledge and his impatience with us
when we could not keep up; we will miss his
emails and phone calls that made a Heming-
way sentence seem verbose. We will miss his
brightness and the way he could fill a room. We
will miss his great and good heart.
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vs.Wal-Mart Stores, Inc. in U.S. District
Court, Northern District of California,
San Francisco Division.

TIMOTHY R. JOHNSON

Professor Johnson has published two
recent articles (with Jason M. Roberts,
University of Minnesota) on the Supreme
Court nomination and confirmation
processes. The first article, in the Journal of
Politics (August 2004) explores how presi-
dents can wield political capital to secure
confirmation for their chosen nominees.
The second, published in Congress and the
Presidency (Spring 2005), examines how
presidents can overcome ideological con-
straints that the Senate may impose on
presidents as they seek to make their mark
on the High Court. Additionally, Professor
Johnson has published an article in Law
and Society Review (June 2005, with James
F. Spriggs, U.C. Davis and Paul
J.Wahlbeck, George Washington Universi-
ty) on strategies justices employ during
the Supreme Court’s conference discus-
sions. Finally, Johnson has a forthcoming
article (with Spriggs and Wahlbeck) in the
American Political Science Review, which
demonstrates that the quality of oral argu-
mentation before the U.S. Supreme Court
affects the choices justices make. Professor
Johnson is engaged in three new research
projects. The first examines the dynamics
of the Court’s agenda setting process. This
project examines why the Court contin-
ues to follow the Rule of 4.The second
project focuses on how justices begin to
build coalitions with one another during
oral arguments. Finally, he is beginning to
explore the evolution and establishment
of stare decisis in the U.S. judiciary from
the early 19th century to the present day.

> 1st
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JANE E. KIRTLEY

Professor Kirtley delivered the keynote
address, “The Odd Couple: Judges and
Journalists,” at the 2005 Media and the
Law Seminar of the Law Society of
Alberta (Canada) in Calgary on April 9.
Other lectures include the 2005 Society
of Collegiate Journalists Lecture at Simp-
son College in Indianola, lowa on April
23;“Secrecy, Privacy and the PATRIOT
Act” at the Minnesota Library Associa-
tion’s conference “Libraries and the
PATRIOT Act:Your Loss of Privacy” in
St. Paul on May 16; and “Citizens’ Right
to Know, the First Amendment and a
Responsible Press” at the “We the People:
The Citizen and the Constitution” Sum-
mer Institute sponsored by the Learning
Law and Democracy Foundation in St.
Paul on June 15. She was one of two U.S.
invited participants for a conference
“Freedom and Security: An Appropriate
Balance?” at Ditchley Park, Oxfordshire,
England, Sept. 30—-Oct. 2, and an invited
participant at the Media Law Resource
Center’s London Conference 2005, Sept.
19-20 in London, England, where she
gave a short presentation on the U.S.
Freedom of Information Act. She was also
an invited participant in the 5th Annual
Hurley Symposium, “The Seduction of
Secrecy” at the National Press Club in
Wiashington, DC on March 17, and at the
Annenberg Foundation’s Commission on
the Role of the Press in a Democracy in
Philadelphia June 12-14. Her many panel
presentations include “Journalists Under
Fire” at the University of Miami’s Com-
munication Week on March 3;“Access to
Courts” at the 2005 National FOI Day
Conference in Arlington,VA on March
16; the American Bar Association Section
of Dispute Resolution conference, “The
Golden State of ADR” in Los Angeles,

The University of Minnesota Law School was one of the first

law schools to offer a Master of Laws (LL.M.) program (in 1890).
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where she appeared on the panel “Dealing
with the Press in Multi-Party Environ-
mental Disputes” on April 15; at the Asso-
ciation for Education in Journalism and
Mass Communication annual convention
in San Antonio, “Court-ing News: Essen-
tials for Journalists and Those Who Teach
them to Cover the Courts” on August 9
and “FOI and Scientific Data Since 9/11”
on August 11; and the Asian American
Journalists Association convention in Min-
neapolis, “Ethics, Schmetics: What’s Going
Wrong?” on August 19. Professor Kirtley
is sole author of “Legal Evolution of the
Government-News Media Relationship,”
and co-author of “The First Amendment
Tradition and Its Critics,” two chapters in
the book, Institutions of American Democra-
cy: The Press, published by Oxford Univer-
sity Press in April 2005. She was co-
author and co-counsel on an amicus brief
filed on behalf of the Silha Center and the
Student Press Law Center in Mink v. Buck,
No. 04-1496, filed on March 31 in the
U.S. Court of Appeals (10th Cir.). Togeth-
er with University of Minnesota Law stu-
dent and Silha Center research assistant
Andrew Deutsch, she prepared and filed
Comments on Proposed Local Rules of
the U.S. District Court for the District of
Rhode Island on August 1. She was wide-
ly quoted in (or appeared on) numerous
media outlets, including MSNBC Live
with Alison Stewart, the New York Times,
the Los Angeles Times, the International Her-
ald Tribune, the Associated Press, Cox
News Service, Reuters, the Wall Street
Journal, Atlanta Journal-Constitution, Des
Moines Register, Colorado Springs Gazette,
Oregonian (Portland), St. Petersburg Times,
Boston Phoenix, LA Weekly, Milwaukee Jour-
nal, Newsday, New York Sun, Seattle Times,
the Calgary (Alberta) Herald, and the Min-
neapolis Star-Tribune and the St. Paul Pio-
neer Press. Other radio appearances include
Minnesota Public Radio’s Midday, Access
Minnesota, Radio Times (WHYY
Philadelphia), To the Point (KCRW Los
Angeles), Wendy Wilde Show (Air Ameri-
ca), as well as a live online chat with Uni-
versity of Chicago Professor Geoffrey
Stone sponsored by Court TV on July 7,
archived at http://www.courttv.com/
talk/chat_transcripts/2005/0707sources-
debate.html

SCOTT McLEOD

Dr. McLeod continues his directorship of
the UCEA Center for The Advanced
Study of Technology Leadership in Educa-
tion (CASTLE). Other continuing proj-
ects include a grant to study the data-
driven decision-making readiness of Min-
nesota educators and evaluations of the
Rochester Public Schools’ federal Smaller

Learning Communities grant and the
Northwest Minnesota INFOCON con-
sortium’s Enhancing Education Through
Technology grant from the Minnesota
Department of Education. This August Dr.
McLeod returned to lllinois to continue
helping the Chicago Public Schools with
its Principals Technology Leadership Insti-
tute. In September CASTLE unveiled a
new web resource for K-12 educators,
www.SchoolDataTutorials.org. In October
CASTLE and the American Institutes for
Research will release the Principals Tech-
nology Leadership Assessment the nation’s
first psychometrically-validated assessment
of K-12 building-level leaders’ technology
inclinations and activities. Recent publica-
tions include Data-Driven Teachers and Tech-
nology Tools for Data-Driven Teachers, two
white papers for Microsoft, and School
Technology Leadership: Theory to Prac-
tice, an article in Academic Exchange Quar-
terly. Dr. McLeod continues to teach the
College of Education and Human Devel-
opment school law course for preservice
principals and superintendents and is cre-
ating a 1-credit school law course for the
College’s preservice teachers.

DAVID E.WILKINS

Professor Wilkins is the Gordon Russell
Visiting Professor in the Native American
Studies Program at Dartmouth for the fall
term of 2005-2006. In June, he taught a
two-week course at Wake Forest Univer-
sity titled “American Indian Sovereignty
in Interdisciplinary Perspective.” The
course included Wake Forest students and
tribal members from across the state. He is
completing the revisions for his textbook
American Indian Politics and the American
Political System, originally published in
2002.The new edition is due for release
in early summer 2006. He has also
reached agreement with the University of
Oklahoma press which will publish an
important legal memorandum written by
the noted federal Indian law expert, Felix
S. Cohen, in the 1930s. Wilkins will write
an introduction and annotate the work.
He is also continuing his research for a
book tentatively titled Documents of Indige-
nous Political Development: 1500s to 1933
that will most likely be published by
Oxford University Press. Wilkins co-
authored a short article with a graduate
student, Heidi Stark, titled “Indian Voters:
Awakening A Sovereign Capacity,” that
was published in The Unfinished Agenda of
the Selma-Montgomery Voting Rights March,
edited by Dara N. Byrnes (John Wiley &
Sons, 2005). And he wrote an essay titled
“Forging a Political, Educational, and
Cultural Agenda for Indian Country:
Common Sense Recommendations
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Gleaned from Deloria’s Prose,” that will
be published in an edited volume by
Daniel R.Wildcat and Steve Pavlik, titled
Destroying Dogma: Vine Deloria’s Legacy on
Intellectual America (Fulcrum Publishing
Co., 2005). He was a panelist on a round-
table titled “The Metaphysics of Modern
Existence: A Twenty-Five Year Retrospec-
tive,” at the 47th Annual Meeting of the
Western Social Science Association, held
in Albuquerque, NM, April 13-16, 2005.
He delivered a dinner talk titled “Federal
Indian Law & Policy: Walking Into the
21st Century,” at a conference Walking on
Common Ground: Pathways to Equal Jus-
tice 2005 National Gathering for Tribal-
Federal-State Court Relations, organized
by the U.S. Department of Justice’s
Bureau of Justice Programs and Fox Valley
Technical College. The conference was
held at the Oneida Nation’s Radisson
Hotel, Green Bay, WI, July 27-29, 2005.
He also served on a planning committee
titled the “Treaty Exhibit Project” that is a
project of the National Museum of the
American Indian, Washington, DC.He
conducted a half-day workshop at the
North Carolina Commission of Indian
Affairs in Raleigh, NC on June 23, 2005
devoted to the examination of tribal sov-
ereignty and state-recognition of Indian
tribes. He also delivered a keynote address
titled “The Red Lake Tragedy: The
Rights, Responsibilities, and Reasoning of
Native Youth,” at the 33rd Annual Sympo-
sium on the American Indian, held at
Northeastern State University, Tahlequah,
OK, April 14, 2005.

> 1st

The University of
Minnesota Law School
was one of the first law
schools to create a
clinical component

to legal education

(in 1913).
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First Person

Estate Planning in the First Millennium:

A Path to Salvation
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BY MARY LOUISE FELLOWS,
EVERETT FRASER PROFESSOR OF LAW

The law intersects with many other
specialties and the Law School has long
I s b ; recognized that perspectives from
o &.---.LL]'.Z‘:." et disciplines other than the law are essential

Eypenn 'I::’:‘.‘-::F":EIFI:"E Fra ! when teaching our students. The Law

' e S ; School is affiliated with many other
departments and colleges within the
phiet University of Minnesota which allows us
’;E;‘:;i‘:“* : e 7o Ll JThas crsrien iy 5 to offer a wide range of courses and
8, palle b o L ! g b e : . MR opportunities targeted to specific

: ; ooy individual interests.

This article briefly describes Professor
Mary Louise Fellows’ dissertation,
“Fethelgifu’s Will As Spiritual Practice,”
which was recently submitted in partial
satisfaction of the requirements for a
Ph.D. in English from the University of
Minnesota. This is one example of
interdisciplinary work that is occurring at
the University of Minnesota Law School.
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ne day in 1939 T. E.

Sherwood-Hale led

James Fairhurst to an

outbuilding on land at

Alderley in Glouces-
tershire, England. There Fairhurst
found himself inspecting a collection
of rare muniments and knew immedi-
ately that finally he had found the lost
antiquarian books and papers of Lord
John Selden (1584-1654). Fairhurst
had surmised that Selden’s collection
had come into the hands of Selden’s
executor, the Chief Justice of the
King’s Bench, Matthew Hale
(1609-76), which explains why
Fairhurst had made his way to Alder-
ley—Hale’s birthplace—to meet with
the members of the Hale family who
had continued to live there. It was not
until November 1942, with the help of
academic experts, that Fairhurst came
to recognize the importance of one of
the many antiquarian documents that
the Hale family had tucked away.

Sometime between 985 and about
1000 a scribe had written 66 lines of
Anglo-Saxon minuscule on a sheet of
parchment measuring 560 x 350 mm.
The document’s first words—*/thel-
gifu cyth hire cwide”—establish it as
AEthelgifu’s testament. The will, with
more than 4,000 words, is the longest
of the approximately sixty extant
Anglo-Saxon wills. Scholars had
known of Athelgifu’s Old English will
from a Latin abstract of it found in a
thirteenth-century book of charters
compiled by St. Albans, a Benedictine
monastery and the will’s most promi-
nent religious beneficiary. Fairhurst’s
discovery of the complete Old English
version generated much excitement
among Anglo-Saxonists once Lord
Rennell had it superbly reproduced
under the auspices of the Roxburghe
Club in 1968.The Scheide Library at
Princeton University (MS M140) now
owns the will, which stores it away
from harsh sunlight and boasts about
the good luck to own a will of a
woman who lived near and around St.
Albans over a thousand years ago.

Scholars, who have combed through
charters, chronicles, and other Anglo-
Saxon materials, have not been able to
recover any biographical information
about Athelgifu beyond what they can
surmise directly from the will’s provi-

sions—she was a Christian widow
who had significant connections to
royalty and religious foundations and
who had substantial land holdings in
Northamptonshire, Bedfordshire, and
Hertfordshire.

The absence of historical evidence
about Athelgifu encouraged me to
adopt an analytical framework that
looks to the lived experience of late
tenth-century Anglo Saxons as gleaned
from late tenth-century art, music, and
literature. My approach shows how her
will embodies late tenth-century aes-
thetics and the attitudes and belief sys-
tems that undergird those aesthetics
and transforms chance archival preser-
vation into an opportunity to portray a
community from the standpoint of one
of its members and the artifact she left
behind.

aspiration for orderliness, which it asso-
ciates with goodness and salvation, and
its aversion to disorderliness, which it
associates with evil and the Fall,
uncovers yet another aspect of the spir-
itual dimension of Zthelgifu’s will.

My examination of Athelgifu’s will
also extends beyond religious art,
music, and literature, and instead focus-
es on the set of cultural beliefs and
practices that the will and the epic
poem Beowulf share. Beowulf permits a
study of the Anglo-Saxon understand-
ing of treasure as a tool for the creation
of memory and as a challenge to death
itself, which in turn demonstrates that
AEthelgifu used her will to represent
herself as a worthy Christian widow
deserving of her community’s respect
over the generations and also of salva-
tion through her community’s prayers.

With the distance of a thousand years and
with economic history as a foil, I map a
world view based on salvation history.

My study of late tenth-century reli-
gious prose, poetry, and sculpture dis-
lodges Athelgifu’s will from the pre-
dominant view of Anglo-Saxonists that
it operates exclusively in the economic
realm and demonstrates how Athelgi-
fu’s will bears a closer resemblance to a
spiritual practice than to an economic
convention. An investigation of late
tenth-century crucifixion drawings
representing Christ’s will from the
cross shows how Anglo-Saxons used
Christ’s will as a model and recovers
the relationship Athelgifu’s property
and disposition of her property had to
her faith and her religious practices. |
also consider sacred music in England’s
late tenth-century monastic reform
movement. | extend the analysis of
Christian iconography and reveal
another spiritual aspect of Athelgifu’s
will. The analysis substantiates the
proposition that Athelgifu’s will, with
its many references to the singing of
masses and psalters, transforms her
property into music devoted to eternal
life for her and her late husband. Late
tenth-century Anglo-Saxon society’s
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My discussion of Athelgifu’s self-rep-
resentation as a virtuous Christian
widow worthy of salvation includes an
investigation of the gendered nature of
the cultural practices and beliefs under-
lying her will and shows how a rigid
gender order led to a will in which
/Ethelgifu proves herself worthy of sal-
vation by reinforcing, rather than dis-
lodging, male domination.

With the distance of a thousand years
and with economic history as a foil, |
map a world view based on salvation
history. The general failure of Anglo-
Saxonists who are steeped in late
tenth-century religious and political
matters and in that period’s art, music,
and literature to consider the potential
spiritual dimensions of Anglo-Saxon
wills indicates the degree that eco-
nomics has supplanted religion and
undergirds our society’s cultural beliefs
and practices. The spiritual dimensions
of Athelgifu’s will continue to have an
impact many generations after she had
it written, because it teaches us as
much about ourselves as about /thel-
gifu and her world.
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Faculty Profile

Joan S. Howland

Associate Dean for Information and Technology
and Roger F Noreen Professor of Law

Joan S. Howland joined the Law School faculty as a tenured Professor of Law and Director of the Law Library
in 1992. She currently serves as the Associate Dean for Information and Technology and overses the Admis-

sions Office. She is also the Roger F. Noreen Chair at the Law School. Howland is recognized for her work in

law and technology, American Indian Law, legal research and law librarianship. She teaches American Indian

Legal History, and Law in Cyberspace.

oan Howland is a renaissance

woman. Before becoming a Uni-

versity of Minnesota Law School

professor in 1992, she earned

graduate degrees in history, library

science and, of course, the law. Since
then, she’s also added an MBA from
the Carlson School of Management at
the University.

“Mly father told me he would support
me as long as | stayed in school,” she
said. He didn’t have to. Howland intel-
lectual pursuits have always had practi-
cal applications. A fourth generation
Californian, she worked at several pres-
tigious law schools (including Stanford,
Harvard, and the University of Califor-
nia at Berkeley) earlier in her career. As
a member of the University of Min-
nesota Law School faculty since 1992,
she directs the University of Minnesota
Law Library, serves as Associate Dean
for Information and Technology, and is
a productive legal scholar. She also
teaches “American Indian Legal Histo-
ry” and “Law in Cyberspace.”

In 2005 Howland was reappointed as
the Roger F. Noreen Chair of Law. In
her recent reappointment lecture,
Howland explored censorship and
banned books in a speech entitled,
“Bibliocide: Banned in Boston, Burned
in Berkeley: Silenced Authors and the
Freedom of Expression.”

“What motivates me is working at an
excellent law school that’s productive
and collegial,” Howland said. “I respect
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and truly enjoy my fellow faculty
members. I've worked for incredible
deans here. The University of Min-
nesota has a great legacy, and it’s
becoming an increasingly exceptional
law school.”

The intellectual curiosity of the
school’s students also stimulates How-
land. That’s one reason she continues
to serve as Chair of the Admissions
Committee. She wants to help attract
the best, brightest, and most diverse
student body to our great law school.
“The students here are engaged, criti-
cal thinkers,” she said.

Although her responsibilities are
extremely varied, directing the Law
Library remains central to Howland’s
position. In 2004, the Law Library
acquired its millionth volume, The
Papers of Clarence Darrow. It is one of
only a handful of such institutions to
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have more than 1,000,000 items in its
collection. The Library is highly
regarded for its rich and deep
resources, including its world
renowned rare book collection.

“It’s the finest academic legal library in
the country;” said Edward Adams, a
member of the law school faculty and
a frequent user of the law library.
“The customer service is incredible.”

Adams recalls requesting an “obscure,
difficult to find” paper pertaining to
nanotechnology that he wasn’t sure
anyone could track down.Within
hours, one of the library’s reference
librarians had fulfilled his request.

“Joan Howland is one of those rare
individuals who people work hard for
out of respect,” Adams added. “It’s hard
to be liked and also get stuff done, but
Joan does it.”

In addition to her other scholarly pur-
suits, Howland is an expert on equine
law. In 1998, she co-authored the
book The Law of American Thoroughbred
Racing for Scholars, Practitioners, and Par-
ticipants. Sketches of famous race horses
adorn the walls of her office and, in
part, remind her of childhood.

Her grandfather bred world class thor-
oughbreds and quarter horses. Even as
a small child, Howland spent an inor-
dinate amount of time at the race-
track. At age eight, she was tested at
ninth grade level in math. “That’s
because she’s been handicapping since
she was five years old,” her mother
quipped to her teachers.

By Todd Melby. Melby is a Minneapolis-based
freelance writer and independent radio
producer.



Are We Making Progress in the Debate Over
Racial and Ethnic Categories in
Biomedical Research?

BY SUSAN M. WOLF, J.D.

Faegre & Benson Professor of Law; Professor of Medicine;
Chair, Consortium on Law and Values in Health, Environment & the Life Sciences

ebate over the proper

use of racial and ethnic

categories in biomedical

research has raged in

recent years.With the

Human Genome Pro-
ject showing that human beings are
over 99.9% alike genetically, exhibiting
more genetic variation within sup-
posed “races” than between them,
many have come to doubt that scien-
tific utility of such categories. Yet fed-
eral edicts such as Directive 15 from
the Office of Management and Budget
(OMB) mandate the continued use of
such categories in research. Moreover,
researchers studying health disparities
argue that data collection using racial
and ethnic categories is necessary to
determine whether conditions and
care vary by race and ethnicity. Epi-
demiologists, too, defend the use of
racial and ethnic categories to under-
stand contributors to disease such as
the stress of experiencing racial preju-
dice and reduced access to care
because of bias.

To make progress in this debate, the
University of Minnesota’s Consortium
on Law and Values in Health, Environ-
ment & the Life Sciences with the
University’s Center for Bioethics con-
vened a conference on April 18 to
consider “Proposals for the Responsi-
ble Use of Racial and Ethnic Cate-
gories in Biomedical Research:Where
Do We Go From Here?” The confer-
ence was co-sponsored by the Office
of Minority Health and Multicultural
Affairs at the Minnesota Department
of Health. In addition to comparing
proposals, conferees discussed the role

of communities participating in
research in determining the proper role
of racial and ethnic categories and
debated legal constraints on the cate-
gories that can be used.

The University of Minnesota was a
natural home for this conference, as
University Professor Jay Cohn, M.D.,,
was lead investigator and inventor on a
patent for BiDil (combining isosorbide
dinitrate and hydralazine), which could
soon become the first drug
approved by the Food and
Drug Administration (FDA) for ..
patients of a particular racial
or ethnic group, in this case
African-American patients
with heart failure. Substantial
controversy surrounds the
drug and the FDA’s action.
Beyond that, researchers at
any major university must
meet federal research
requirements, while addressing the
concerns of research participants and
generating solid data. Yet using OMB
Directive 15 categories may violate
community expectations and generate
data sorted by categories with ques-
tionable scientific validity.

Professor Troy Duster, Ph.D., of New
York University and the University of
California, Berkeley began with histor-
ical perspective. He argued that while
scientists and physicians can easily see
that their fields were affected by social
forces in the past (e.g., slavery compro-
mising mid-19th century science and
eugenics compromising early 20th
century science), it is harder to recog-
nize social forces at work now. Duster
suggested that huge research invest-
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ments in biotechnology and the devel-
opment of pharmaceuticals shape con-
temporary biomedical science and its
approach to race and ethnicity. Yet
Duster advocated not rejecting entirely
the use of race in biomedical research,
but asking under what conditions to
use race and how to report the data.
The danger is that if researchers use
conventional racial categories and then
find a genetic difference, they may
“reinvigorate 19th century ideas of
racial differences.”

Professor Charles Rotimi, Ph.D., of the
National Human Genome Center at
Howard University went further in his
rejection of race as a category in bio-
medical research. He argued that cur-
rent data on genomic variation do not
support the existence of races. Racial
categories arbitrarily segment more
continuous human variation and
ignore relevant variables. Skin color is
“not a good representation of what is
actually relevant in...genetic studies,”
including ancestral history, geographi-
cal location, and environmental factors.

April 18, 20055
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He suggested that ethnicity was a more
appropriate term, capturing culture,
language, religion, and lifestyle. While
racial categories wrongly suggest that
different groups have unique genetic
characteristics, ethnicity admits group
fluidity and overlap, facilitating the
study of subtle group differences in
gene frequencies.

Professor Mildred Cho, Ph.D., of Stan-
ford University conceded that some
studies might appropriately use racial
or ethnic categories as a proxy for
exposure to certain social interactions.
However, using those categories to
define populations genetically is likely
to be inaccurate. She urged care in
defining population groups; if a
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research population is actually defined
by geographical location, it should be
described that way rather than by race.
Care in study design and interpretation
means that if researchers “find differ-
ences between populations...unex-
plained by factors other than the pop-
ulation membership,...that doesn't
necessarily mean that those differences
are genetic or racial.”

Professor Raj Bhopal, M.D., M.PH., of
Edinburgh University urged the
importance of racial and ethnic cate-
gories in epidemiology and public
health. Conceding that these categories
have not functioned well as epidemio-
logical variables, he argued that “we
should improve them.” Indeed, given
health inequalities around the globe,
“it’s irresponsible not to use these con-
cepts....It's irresponsible not to tell the
world what’s going on.” He pointed to
studies of smoking and of coronary
heart disease to show the importance
of analysis by race and ethnicity. Pro-
fessor Bhopal suggested that the goal
should be to reduce health disparities
by racial or ethnic group, while avoid-
ing racism and ethnocentrism.“There
is no reason why the white population
should be the norm. In my view, the
population with the best health should
be the norm.”

Dr. Margaret Winker, M.D., Deputy
Editor of JAMA, argued that “the use
of race as a proxy is inhibiting scientists
from...identifying the real environ-
mental and genetic causes of dis-
ease....Race or ethnicity should not be
used as an explanatory variable when
the underlying constructs can and
should be measured directly” She
described efforts by JAMA to encour-
age authors using racial categories to
clarify the relevance of race and how
race was ascertained (preferably by self-
designation), to articulate the rationale
when race is used as a proxy, and to
measure directly variables such as
socioeconomic status.

Professor Morris Foster, Ph.D., of the
University of Oklahoma argued for the
importance of analyzing health prac-
tices at the community level. Commu-
nity variation “can be glossed over by
aggregative racial and ethnic cate-
gories.”Yet “[slome local practices that
may contribute to health status and

18

outcome cross racial and ethnic cate-
gories.” Professor Foster noted that
community members themselves may
be concerned that larger categories of
race or ethnicity will be used against
them and may fail to capture impor-
tant aspects of their lives relevant to
health status. At the same time, com-
munity members may be aware of the
significance of racial and ethnic cate-
gories in showing health disparities and
claiming resources.

Professor Dorothy Raberts, J.D., of
Northwestern University analyzed the
legality of using racial and ethnic cate-
gories in research. She acknowledged a
number of requirements and incentives
to use racial categories in research,
including OMB Directive 15, the NIH
Revitalization Act of 1993, and rules
from the Food and Drug Administra-
tion. However, she also suggested a role
for law in constraining the use of such
categories, in order to disapprove a bio-
logical definition of race but further
research on health disparities. Under
the U.S. Constitution, for example, race
is a suspect category and courts careful-
ly scrutinize its use by federal and state
government. Applying this approach to
biomedical research would require that
any use of racial categories further a
compelling state interest and be nar-
rowly tailored to accomplish that goal.

Finally, Professor Gregg Bloche, M.D.,
J.D., of Georgetown University and
Professor Cohn of the University of
Minnesota discussed the desirability of
developing race-specific therapeutics,
such as BiDil. Professor Bloche said
that considering race in prescribing
medication may be useful pending
more precise identification of predic-
tors of therapeutic efficacy. However,
he illuminated the market and regula-
tory incentives that have driven the
emergence of this race-specific drug.
By obtaining a patent for a race-specif-
ic use of a drug already patented, the
company delayed by 13 years market
entry by competing generic drugs. Yet
research has not established “that
adding [BiDil] to conventional treat-
ment yields greater benefits for blacks
than for other racial or ethnic groups.”
Further, once a drug is patented and
approved for a race-specific use, the
pharmaceutical company has little
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incentive to do further research to pin-
point the relevant genetic, physiologi-
cal, or environmental variations pro-
ducing differential response by racial or
ethnic group, as pinpointing those
variations may risk shrinking the mar-
ket for the drug. Public funding for
such research may be needed. Professor
Cohn countered with the history of
BiDil. Once data showed lesser
response to standard therapy with
drugs to inhibit the rennin-angiotensin
system among those heart failure
patients identifying themselves as
African-American, he reanalyzed trial
data and found a striking benefit
among those individuals from the drug
combination in BiDil that increases
nitrous oxide activity. Ideally, all groups
would then have been studied in a
confirmatory trial, but the apparent
response difference between those
identifying as African-American and
those identifying as white would have
mandated separate randomization and
funding constraints limited the study to
the group thought most likely to ben-
efit. The study was “dramatically posi-
tive, and | would like to see
people...get the benefit of the drug in
the real world.” Bloche agreed that
those who could benefit should receive
either BiDil or the cheaper, generic
form of the drug combination. Cohn
and Bloche also agreed that more fed-
eral funding for drug research and less
dependence on pharmaceutical com-
panies would be a step forward.

This conference found areas of unex-
pected agreement as well as continued
disagreement, in an effort to make
progress. The full symposium will
appear in the Journal of Law, Medicine &
Ethics. The conference video is at
<www.lifesci.consortium.umn.edu/cat
egories.php?s=2>.
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reduced its imprisonment rate by two-thirds and most
other countries kept their prison rates flat.

“Why is that? What is it about countries that made them
respond to similar set of stimuli in very different ways?”’
Professor Tonry asked. (The answers to these questions
will be published in book form by the University of
Chicago press.)

The newly hired Professor Reitz said the Institute would
make the Law School an exciting place to be.“There are
many of us who know a great deal about American crimi-
nal justice policy, but a truly ambitious, intellectual center
has to be international in its scope,” Reitz said. “l expect it
to be a vibrant crossroads of international thinking on pol-
icy issues that every government in the world grapples
with—in criminal law; in sentencing and policing.”

Professor Frase has taught in France and Germany, and in
addition to his Minnesota sentencing studies he has done
comparative law research. One area of interest is the Euro-
pean use of “day fines” as a sentencing alternative for prop-
erty crimes. A day fine is based on a person’s daily net
income, he said. A less serious crime such as shoplifting
might carry a 10-day fine, while a more serious crime such
as a garage burglary might carry a 30-day fine. “Day fines
are calibrated both to the seriousness of your crime and
your means,” he said, scaling the punitive bite to a person’s
ability to pay.

While the Institute promises an international reach, Profes-
sor Tonry sees a big advantage to its heartland location.
New York and Washington generate most of the high-pro-
file crime policy research. However, 95 percent of the peo-
ple in prison are in state prisons elsewhere in the country.
“There could be a real advantage, a credibility gain, to
being closer to the real world of practice,” he said.

Locating at the University of Minnesota had another big
upside. It has professors, such as Reitz, Frase and Feld,
doing empirical research and data analysis, uncommon in
law schools. “There are only two or three other law profes-
sors in the entire country doing work like them,” he said.
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Everett Fraser Professor of Law
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Professors Tonry, Reitz and Frase all share a passion for
sentencing studies. Professor Reitz had taught at the Uni-
versity of Colorado since 1988 and in 2001 became an
American Law Institute (ALI) reporter, taking on the piv-
otal role in rewriting the ALI’s Model Penal Code. He said
a number of things attracted him here.

Minnesota has one of the strongest criminal law programs
in the country, he said. Further, Minnesota’s sentencing
guidelines system is significantly influencing his sentencing
proposals. He has worked with Minnesota criminal justice
community for 15 years—including sentencing commis-
sion members, judges, prosecutors and defense lawyers. “I
have more good friends in Minnesota than in any place
that | have never lived,” he quipped.

The Model Penal Code is a unified statement of criminal
law and sentencing rules recommended for all states. Pro-
fessor Reitz compared overhauling the Code’s sentencing
recommendations to writing an eight-volume book, but
harder. “You literally work with hundreds if not thousands
of people,” he said. “You are not an individual author.You
are interacting with knowledgeable people throughout the
legal community, in the mental health field, in criminology,
and in political science.”

Professor Reitz has investigated various sentencing systems
and compared prison growth rates. Among his findings,
states with parole boards tend to have faster prison growth
than states that have abolished them, such as Minnesota.
“That is an important empirical finding, because most
people believe exactly the opposite,” Professor Reitz said.
“Most people believe that a parole board lets people out
early, that it works towards leniency.”

Roughly two-thirds of all states have parole boards, Profes-
sor Reitz said. He does not know why they have faster
prison growth, but speculates politics plays a role. Gover-
nors appoint parole board members; they may decide to
hold prisoners longer to avoid the political fall-out from an
early-release prisoner who reoffends.
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Barbara Tombs, executive director of the Minnesota Sen-
tencing Guidelines Commission, said the parole board issue
is reemerging in the state.““l think oftentimes the legisla-
ture will pass sentences that are very long. Then, when we
start to face the fiscal reality of the sentences, they look for
a mechanism to reduce our prison population,” Tombs said.
“| see the battle coming up again possibly in the next year
or so. | would rely very heavily on Professors Reitz’s and
Frases’s experience...to make legislators understand that
might not be the best direction.”

Written in the 1960s, the present Model Penal Code has
had little impact on current sentencing debates, Professor
Reitz said. It made rehabilitation the overarching goal of
punishment, an assumption long out of favor.

“The mistake we made in the 1950s and 1960s was that
we were too optimistic in thinking that just about anyone
who was convicted of a crime could be changed for the
better, and we knew how to do that,” he said. “It turns out
that rehabilitation is a harder project than we thought.”

Professor Reitz said he hopes the updated Code will pro-
mote rehabilitation, but based on solid research about what
programs actually work. “These judgments end up not
being simply empirical judgments, they are also moral
judgments, about how hard you try, knowing that you will
succeed only in the minority of cases,” he said.“l try to
make sure that, before people start disagreeing on moral
issues of this kind, they at least look at the best knowledge
and research we have, so that the facts give some basis for
discussion.”

Professor Frase has followed, monitored, and number-
crunched Minnesota’s sentencing guidelines system since
1980, when Minnesota became the first state in the nation
to adopt them. He arrived at the law school three years ear-
lier and came with an empirical research background, stem-
ming from his undergraduate days.“l was a social psycholo-
gy major, and that was very heavily data oriented,” he said.

MICHAEL TONRY
Marvin J. Sonosky Professor of Law and Public Policy

KEVIN K. WASHBURN
Associate Professor of Law

Guidelines give judges sentence ranges for specific crimes,
but also allow them to depart based on circumstances. Pro-
fessor Frase analyzed when judges departed from the rec-
ommendations, looking for trends and where the guide-
lines might need changes.

One of Professor Frase’s most significant contributions
came in the area of racial disparities research, he said. On
the surface, the data suggested that Minnesota’s sentencing
system had serious bias. A 1991 study said that Minnesota
incarcerated black offenders at 19 times
the rate of white offenders, the high-
est ratio in the nation.

“In New York State, when they
were deciding against sentenc-
ing guidelines, they specifically
pointed to the racial disparity
in prison rates in Minnesota,”
Professor Frase said.“They

said, ‘that is why we don'’t

want to have sentencing
guidelines.”

Professor Frase’s research sug-
gests it is not a sentencing
problem, but a problem that
NEYR earlu?‘r in the criminal jus- S5 7
tice cycle.“The same huge dis- o ‘
parities appear at the point of = AM
arrest and then follow through the <" "« M.
system,” he said. “So if blacks are 20 =" OO e,
times more likely to be arrested per .
capita, it is not surprising they end up 20
times as likely to be in prison.”

Professor Reitz’s research shows guidelines vary state to
state, and not all states use them. The federal government
uses its own system and it has created backlash, making
non-guideline states skeptical about adopting them.

“The federal guidelines have helped drive federal prison
populations up at a very fast rate,” he said.“The federal



guidelines are extremely punitive, especially for drug
offenders. Some of the drug offenders get sentences that
are far greater than people who commit homicide, or
aggravated rape or other serious violent crimes.”

Professor Feld said the Institute would bring new energy
to the Law School and give his juvenile justice research
more Visibility.

A mid-1980s scholarly conundrum spurred one of his cur-
rent projects, he said. He was writing an article on how
often juveniles waive their Miranda rights. The standard for
waiving Miranda rights is the same standard used for right-
to-counsel waivers, “knowing, intelligent, voluntary under
the totality of the circumstances,” he said. He wanted to
add a footnote about how often kids waive the right to
counsel in juvenile proceedings. “I discovered that we did-
n’t know anything,” he recalled.

After years of research covering a half a dozen states, he
found that most kids waived the right to counsel. “That
included Minnesota, where half the kids in the juvenile
justice system never saw a lawyer, including a third of the
kids who were removed from their homes and a quarter of
the kids who were placed in training schools,” he said.

That research triggered state and federal law changes. In
1995, Minnesota mandated counsel for juveniles. John Stu-
art, administrator of the Minnesota State Public Defender’s
office, said Professor Feld’s work had a big influence.

“Barry was one of the first and smartest people in the
country to realize that juvenile court was being trans-
formed from an informal, benevolent, child-helping sort of
an institution to one of the front lines in the political bat-
tles around crime control,” Stuart said.

Professor Feld is doing a before-and-after study to find out
whether the juvenile court system followed the law and if
it improved the quality of justice. He has data for every
child who went through a Minnesota juvenile court in
1994 (the year before the law changed) and in 1999, along
with their prior records going back a couple of years. “We
are talking about data sets with well over 20,000 cases in
each one,” he said.

He has two other major investigations underway.Violent
crime committed by girls has increased in the
past decade, he said. He belongs to a study
group researching whether the increase stems
from changes in girls’ behavior or changes in
how the juvenile justice system treats girls’
behavioral problems.

He also is reviewing juvenile interrogations,
what techniques police use and the responses
they elicit. Minnesota is one of two states that
requires police to tape record criminal defen-
dant interrogations, including juveniles, he said.
“| have obtained 66 case files of police interro-
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gations of 16- and 17-year-olds charged with felonies,” he
said. “I have the tapes and the transcripts and the police
reports and the court filings.” He knows of only one other
empirical study of police interrogation in the last 30 years,
and he is the first one to look at juvenile cases.

Professor Frase said the new Institute will spur networking
across the University. “Having an institute, access to
research grants and an institutional structure will make it
easier for us to work with people in other departments
who have overlapping criminal justice interests,” he said.
“There are a number of criminologists in the sociology
department who are serious empiricists and have more
sophisticated research tools than any of us law professors
have,” he said.

Research also has direct benefits for students. Professor
Feld said his research renews his enthusiasm to teach. “I
know, for example, that the way | will teach police interro-
gation, both in criminal procedure and juvenile justice, will
be informed in very different ways than it was even last
year because of my research.”

Professor Reitz said he challenges his students to read
empirical studies on drug treatment programs or evalua-
tions of prevention programs for juvenile offenders. “It is
not the kind of reading you typically do in a law school
classroom, but students find very quickly that this is impor-
tant to the work they do as lawyers, policy makers or
members of the community;” he said.

Dean Johnson said there is a growing emphasis on teaching
the next generation of lawyers about the importance of
empirical research.“There are jokes about lawyers being
afraid of statistics and math and empirical work,” he said.
“If you want to be a first-rate lawyer, and you are going to
have a first-rate law school, you have to address and be able
to engage in empirical research.” Such scholarship animates
and sharpens students’ persuasive skills, he said, “They are
not talking supposition. They are not speculating. They
have documentation and proof.”

Scott Russell is a freelance writer and full-time reporter, covering
Minneapolis city government for Skyway News and Southwest Journal.

Congratulations to Professor Barry Feld on his recent selection as a
Fellow of the American Society of Criminology Association “in
recognition of his outstanding contributions to the intellectual life
of the discipline.” Following his induction on November 16th in
Toronto at the Annual Meeting, Professor Feld will join Professor

Michael Tonry as a Fellow in the largest professional criminology
association in the world. In the last fifty or so years only one hun-
dred criminologists have been so honored (the by-laws limit the
number of inductees to three or fewer per year).




Law School’s Leadership Helps Put
Brakes on Drunk Driving

BY SCOTT RUSSELL

ou might not have noticed, but your Minnesota
motor vehicle title has a tear-off postcard to
mail to the State when you sell your car. To
some, it’s an odd appendage. To Professor Steve
Simon, it’s a drunk driving prevention device.

A clinical professor and DWI researcher for 25 years,
Simon founded the DWI Task Force in 1982 and contin-
ues as its volunteer director. The law school received feder-
al funds to operate the Task Force when federal funding
was available for state DWI task forces during the late 80s
and early 90s. Currently the Task Force members and Pro-
fessor Simon volunteer their time. The Law School pro-
vides a meeting site, some administrative support and a
portion of Professor Simon’s research assistant’s time. Pro-
fessor Simon shares his own DWI research and his knowl-
edge of empirical DWI research from around the world
with the Task Force, which includes 15-20 police officers,
prosecutors, probation officers, judges and drivers license
administrators, and a broader e-mail list. The Task Force
identifies problems with Minnesota’s DWI laws or enforce-
ment practices that need to be “fixed.” It also identifies
new laws and enforcement practices that it believes will

improve DW!I apprehension, prosecution, adjudication and
treatment. It then works with the legislature, law enforce-
ment and the courts to get the “fixes” or improvements

adopted. The postcard is one tangible example of its work.

Separate from the new Institute on Crime and Public Poli-
cy, the DWI Task Force’s work is critically important. More
than one third of all Minnesota’s alcohol-related crash
deaths involve repeat DWI offenders, Simon said. That
means the system has had its hands on them before.““So
the question is, what can we do to keep them from com-
ing back?” he asked.

A decade ago, the Task Force found that 35 percent of
repeat DWI offenders were rearrested driving cars regis-
tered to someone other than themselves or their spouse.
Interviews with DWI offenders revealed the system they
used to avoid detection by officers doing routine license
plate checks. The chronic offenders would buy cheap used
cars with recently renewed license tabs, telling the seller
they would transfer the title. They would leave the car in
the seller’s name, remaining invisible to vehicle registration
files, repeating the process as needed.
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Research at hand, Professor Simon, representing the Task
Force, successfully worked with the legislature to get it to
adopt a change in the state’s vehicle registration laws to
include the title transfer postcard notification to the state.
At the time of the sale a private person selling their vehicle
detaches and mails the card, alerting the state to the sale.
The sold vehicle’ registration file is “flagged,” and the new
owner then has 10 days to request a title transfer of the
vehicle into their name. If they don't, the state revokes the
registration, a red flag for officers checking plates. This
“tear off post card” discourages repeat DWI offenders
from driving because it is less likely that they can do so
with anonymity.

Hennepin County Attorney Amy Klobuchar credits
Simon, the Task Force and its research with helping pass
legislation creating the crime of felony DWI (four or more
offenses in 10 years), extending chronic offenders’ proba-
tion period and pressing for speedier DWI adjudication,
which reduces recidivism.

“Sometimes it doesn’t seem like research affects everyday
lives,” Klobuchar said. “This was very useful to us.”

Currently, a major focus of the Task Force is encouraging
officers to request a Breathalyzer rather than a blood or
urine alcohol test. Its research found a significant number
of officers preferred using a blood or urine test; it spared
them a courtroom grilling, putting a lab tech on the hot
seat instead. However, because of the complicated process
involved in handling, analyzing and transmitting the results
of blood or urine test to the officer who must then submit
the results to the state, a blood or urine test takes one to
two months longer to process compared to a breath test.
This is substantial because the state, acting through the
arresting officer can revoke the DW1 offender’s driver’s
license at the time of the breath failure, which is within
hours of the impaired driving and subsequent arrest.
Because of the longer processing time for a blood or urine
sample, the driver’s license of a DWI offender who takes a
blood or urine test is typically not revoked for seven or
eight weeks. Professor Simon’s research shows that a
delayed license revocation increases DWI recidivism.

The Task Force brings practitioners together to analyze
DW!1 laws and current research and discuss what does and
doesn’t work, Simon said.

“Then we go to the legislature, we go to the courts, we go
to law enforcement and say: “You should make this
change,” he said. “This is what universities should be
doing, serving as a catalyst for the combination of research,
community outreach and societal change.” Simon says that
“in small and big ways, the Law School has made the roads
a little safer for Minnesota drivers by getting out of our
ivory tower and working with criminal justice professionals
and policy makers.”

Scott Russell is a freelance writer and full-time reporter, covering
Minneapolis city government for Skyway News and Southwest Journal.
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System of
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otwithstanding recent pronouncements
and narrow rulings of the U.S.
Supreme Court, proportionality prin-
ciples are well established in the
Court’s Eighth Amendment jurispru-
dence, and are implicit in many other
areas of American criminal justice,
both in constitutional and in non-con-
stitutional law doctrines.t This essay surveys the many ways in
which proportionality principles have been applied in criminal
cases, and argues that these principles deserve broader recogni-
tion and application.

In the recent three-strikes case, Ewing v. California, two justices
declared that the Eighth Amendment imposes no proportionali-
ty limits on criminal sentences.2 Three other justices were will-
ing to recognize only a very narrow proportionality principle®
which, to judge by the facts and result in Ewing, affords almost
no protection against extremely severe prison sentences. (In
Ewing, the Court refused to invalidate a sentence of twenty-five-
years-to-life given to a repeat property offender convicted of
shoplifting three golf clubs.)

As this essay will demonstrate, there is nothing novel about fed-
eral constitutional proportionality review, and no reason why
the Court should not explicitly endorse such review. There is
even more reason to recognize proportionality principles when
state courts interpret state constitutional provisions, and when
courts and legislators deal with issues of non-constitutional law,
since these decisions confront fewer issues of federalism and
democratic legitimacy. The widespread use of proportionality
principles in American law reflects the deep moral and philo-
sophical roots of these principles. The variety of ways in which
these principles have been formulated also shows that they can
be adapted to many different legal contexts.
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A major impediment to broader recognition of these principles
is semantic—proportionality principles are often applied but
rarely labeled as such. Even in areas of the law, such as
sentencing, in which proportionality is explicitly invoked, the
concept is often defined narrowly in terms of retributive or
other fault-based criteria, or is not defined at all. However, if
we look at the substance of legal doctrines we can see that
there are several non-retributive proportionality principles
which have been applied—not only to sentencing issues but
also in other areas of criminal justice. Moreover, concepts akin
to retributive proportionality can be found outside of the sen-
tencing context. These retributive and non-retributive princi-
ples take a variety of forms, and serve a variety of functions,
depending on the context, but they have one thing in com-
mon—they all help courts and legislators decide when a given
public or private measure is excessive.

But, excessive compared to what? Proportionality analysis
requires a normative framework. Retributive proportionality
compares a penalty or civil remedy to the actor’s degree of fault
or blamewaorthiness—in particular, the harm which the actor
has caused or threatened, and the actor’s culpability as measured
by his intent, motives, capacity to choose, and where multiple
actors are involved, the importance of his role in the activity.
Although pure retributivists view blameworthiness as the sole
evaluative criterion, most penalty schemes take a hybrid
approach known as limiting retributivism (or modified just
deserts), in which retributive proportionality principles set
outer limits—and especially, upper (maximum) limits—on sanc-
tion severity.* In criminal justice, retributive proportionality
limits govern who may be held criminally liable (only those who
are sufficiently blameworthy), and how severely they may be pun-
ished (not more than they deserve). In this essay these two lim-
iting retributive (“LR”) proportionality limits will be referred
to as LR liability principles, and LR severity principles.

Two other widely-employed proportionality principles define
excessiveness not in terms of fault or blame, but in relation to
the pursuit of practical purposes such as crime control or the
prevention of police illegality. These two principles, which have
been central features of utilitarian philosophy since the 18th
Century (and of Just War principles long before that)® recog-
nize that a measure can be excessive in two distinct ways: 1)
the measure can be unnecessarily severe relative to effective,
less costly and burdensome means of achieving the same pur-
poses; and 2) the measure can be excessive relative to those
purposes—the costs or burdens imposed by the measure may
exceed the likely benefits. In this essay, these two concepts will
be referred to as “alternative-means” proportionality and “ends-
benefits” proportionality (or “means” and “ends” proportionali-
ty, for short).

The retributive and utilitarian proportionality principles sum-
marized above have each been used in a variety of ways, and
American legal doctrines often incorporate more than one of
the principles. Depending on the context, a proportionality
principle can be applied in categoric fashion (as a rule), on a
case-by-case basis (as a standard), in a hybrid approach located
anywhere along the rules-standards continuum or in combina-
tions, with both rule- and standard-like elements.® Courts may
use stricter or looser formulations of any of these principles,
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again depending on the context. As illustrated by the two
limiting retributive principles summarized above, propor-
tionality analysis (whether retributive or utilitarian) can be
applied to the question of whether a measure is permitted
at all, as well as the question of whether the measure is
excessive in scope, intensity, or duration. A finding of dis-
proportionality is usually viewed as problematic per se, but
in some areas of the law it merely plays an evidentiary
role, for instance, implying the existence of an impermissi-
ble government purpose. Finally, proportionality analysis
can benefit a wide variety of litigants. In criminal justice
and many other contexts, the proportionality principles
cited above have usually been used by courts to protect
citizens from excessive government measures. But utilitari-
an proportionality principles have also been used to deny
citizens’ rights or protective procedures, or to balance
other competing rights or interests. In these contexts, a
finding of disproportionality favors the government, or
one citizen over another (or, in some non-criminal con-
texts, one government entity over another).

In all of these contexts, proportionality principles have
proven to be highly adaptable and useful analytic tools
when courts and other policy makers are called upon to
decide whether a governmental or private measure is
excessive. These principles would be even more useful if
their ubiquity, variable forms, and common features were
more widely recognized, and the principles were more
clearly defined. This would permit borrowing of useful for-
mulations developed in other legal contexts, and would
encourage more frequent, more precise, and more consis-
tent application of these principles.

The remainder of this essay will briefly survey the many
examples of retributive and utilitarian proportionality prin-
ciples which have been employed in American criminal
law, sentencing, and criminal procedure. The emphasis will
be on constitutional doctrines, but some examples from
non-constitutional law will also be cited.

I. Criminal Law: Limitations on
Criminal Liability

Several federal constitutional limitations on state and fed-
eral criminal laws embody one or more of the propor-
tionality principles described above. LR liability principles
(no liability without sufficient blame) underlie constitu-
tional prohibitions on “status” crimes (“being an addict”)
and punishment without fair notice that the conduct
would be punished (vague criminal laws, certain crimes of
omission, ex post facto laws, and other retroactive exten-
sions of liability).”

The Supreme Court has also invalidated criminal laws
which do not appropriately serve important state interests.
When such laws burden First Amendment or other funda-
mental rights, or target racial minorities or other suspect
classes, the Court’s “strict scrutiny” review imposes both
alternative-means and ends-benefits proportionality limita-
tions: such laws must serve a compelling state interest (a
categoric, ends proportionality rule), and must be narrowly

tailored to achieve the asserted interest (a case-specific,
means proportionality standard).® Similarly, under “inter-
mediate scrutiny,” such as that applied to gender-based
classifications, the state’s interests must be “important,” and
the means used must be “substantially related” to the
achievement of those interests. Even under the Court’s
normal, highly deferential review standard, requiring only a
“rational basis” between the state’s interest and the means
chosen, the Court has several times struck down laws by
finding that the asserted state interest was not a legitimate
basis for criminal prohibition® (a categoric, ends propor-
tionality rule).

Proportionality principles are also applied by courts seek-
ing to decide whether a nominally non-criminal, regulato-
ry measure is sufficiently punitive to trigger the substantive
Due Process ban on punishment without compliance with
criminal procedure safeguards. The Supreme Court has
held that such procedural safeguards are required whenever
there is a legislative intent to inflict punishment, and that
such intent can be inferred, inter alia, if a measure is dispro-
portionate to all legitimate administrative and regulatory
goals.” It appears that the Court is using a means dispro-
portionality test (the measure is more severe than necessary
to achieve the asserted non-punitive (regulatory) goal).
However, the concern here is not with disproportionality
itself, but rather with the inferred punitive intent—dispro-
portionality serves an evidentiary function.

Numerous non-constitutional limitations on criminal lia-
bility reflect one or more proportionality principles. Prohi-
bitions on strict liability** reflect LR liability principles.
Traditional use-of-force defenses incorporate both means
and ends proportionality principles, and a violation of
either principle results in denial of a complete defense. In
the law of self defense, for example, alternative-means pro-
portionality requires that defensive force not be unneces-
sarily harmful—you can’t kill to avoid being killed if the
threat could also be avoided by non-deadly means. Ends-
benefits proportionality in self defense requires that the
defensive force must not be excessive relative to the threat-
ened harm—you can't kill an attacker to avoid receiving a
minor battery, even if killing is the only effective available
means of prevention.*

II. Sentencing and
Quasi-criminal Penalties:
Limitations on Sanction

Severity

The Supreme Court has explicitly or implicitly recognized
several proportionality principles when reviewing criminal
and other sanctions for excessiveness. The Court has stated
that the death penalty “is excessive and unconstitutional if
it (1) makes no measurable contribution to acceptable
goals of punishment and hence is nothing more than the
purposeless and needless imposition of pain and suffering;
or (2) is grossly out of proportion to the severity of the
crime.”® In practice the second standard focuses almost
entirely on retributive factors, consistent with the LR
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severity principle. The first standard might only stand for
the minimum constitutional requirement of a rational basis
for state action. In the United States, this would not usually
be thought of as a question of proportionality, although it
is in Europe.* Alternatively, the first standard could implic-

itly incorporate a means proportionality concept. On this
view, which finds some support in the Court’s cases, the
death penalty is excessive relative to the next-most-severe
penalty (life with or without parole) if death adds no
measurable deterrent or other social benefits beyond those
achieved by a life sentence.

Proportionality principles have been applied but poorly
defined in the Court’s prison-duration cases. A three-factor
test announced in Solem v. Helm,* and still at least loosely
applied by a majority of the Court, directs courts to first
compare the sentence to the gravity of the offense, and
then to compare sentences imposed for other crimes in the
same jurisdiction, and for the same crime in other jurisdic-
tions. The Solem Court’s analysis of the first factor clearly
incorporated LR severity principles, and those principles,
as well as means and ends proportionality, may be implicit
in the second and third factors. But the Court needs to
more clearly explain what kinds of proportionality those
two factors measure, and how. Alternatively, state courts,
applying state constitutions, should develop their own
review standards, as some have already done. lllinois courts,
for example, have developed standards for reviewing
lengthy prison terms which more clearly reflect LR severi-
ty and ends proportionality principles.®

The Supreme Court has been much more willing to
recognize proportionality limits on quasi-criminal
sanctions imposed via punitive damage awards and
forfeitures of property used in crime.*” Under the Due
Process Clause, punitive damages are subject to LR severity
limits, and possibly also means proportionality review. For-
feitures, which have been evaluated under the Eighth
Amendment Excessive Fines Clause, are subject to LR
severity limits and possibly also both means and ends pro-
portionality limits.

Proportionality has often been explicitly invoked in non-
constitutional sentencing law and policy. As noted above,
some writers have viewed retribution as the primary or
sole criterion in sentencing, while others (and most practi-
tioners) have endorsed the LR severity principle, recogniz-
ing upper and occasionally lower retributive limits on sen-
tence severity. Within these limits, crime-control and other
non-retributive sentencing purposes are applied, along with
a means proportionality principle known as “parsimony”—
a preference for the least severe sanction that will ade-
quately serve all of those purposes.*®
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Apart from the LR theory, ends as well as means propor-
tionality have long been seen as essential features of non-
retributive sentencing policies. Classic utilitarian philoso-
phers and some court opinions*® view punishment as itself
an evil (costly, and usually harmful to the offender); it
should therefore be used efficiently and as
sparingly as possible (means proportionali-
ty). Ultilitarians also see great value in
maintaining at least rough proportionality
between sentence severity and the harms
caused or threatened by the offense (ends
proportionality).? Proportionally-graded
penalties help to match punishment costs
with crime control benefits, reinforce social norms of
offense severity (which guide behavior even when detec-
tion and punishment rates are low, as is often the case), and
give offenders an incentive to chose a less harmful form of
crime. Finally, to the extent that LR-severity, means, and
ends proportionality principles all reflect widely-held val-
ues, respecting these principles in sentencing helps to
maintain public respect and support for the criminal law
and the criminal justice system.

III. Criminal Procedure:
Limitations on Police Powers,
Rights, and Remedies

Many rules of constitutional and nonconstitutional crimi-
nal procedure reflect alternative-means and/or ends-bene-
fits proportionality principles. Fourth Amendment stan-
dards defining “unreasonable” searches and seizures give the
police fewer powers to investigate minor crimes or pursue
less important regulatory goals (ends proportionality).
These standards also sometimes take into account the avail-
ability of less intrusive measures to achieve the govern-
ment’s purposes, and/or require a showing that the meas-
ures used were necessary (means proportionality).

The Eighth Amendment Excessive Bail Clause has been
interpreted to prohibit bail set at an amount higher than
necessary to reasonably assure the appearance of the
accused at trial (means proportionality).?? Similarly, non-
constitutional pretrial release laws often define a range of
increasingly restrictive release conditions, and direct courts
to choose the least restrictive option which will reasonably
assure appearance and public safety.

In several cases the Supreme Court has invalidated rules or
practices which placed a substantial burden on the defen-
dant’s exercise of constitutionally-protected trial rights. In
one case* the Court noted that the state interests cited in
support of the burdens could be satisfied in other, less bur-
densome ways—a means proportionality argument. In
other cases* the Court has seemed to invoke ends propor-
tionality—the state’s interests are not of sufficient weight to
justify the substantial burden on important rights.

Sometimes the government seeks to forcibly administer
powerful medications to defendants, to render them com-
petent to stand trial or to make them easier to manage in
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jail or prison. The Supreme Court has placed both means
and ends proportionality limits on these practices; the
charged offense must be serious, the medication must be
medically appropriate and effective, and there must be no
less intrusive means of administering the drugs or of
achieving the desired effects.”

Ends proportionality analysis has often been invoked to
limit the scope of the exclusionary rules which enforce
Fourth and Fifth Amendment rights; the Court concludes
that the cost of excluding additional evidence outweighs
the likely additional enforcement benefits. In this context, a
finding of disproportionality favors the government, not
the citizen.

Sixth Amendment rights to appointed counsel and jury
trial have been limited to non-petty offenses,® a categoric
ends proportionality rule based on the assumption that in
minor cases the costs and administrative burdens of these
safeguards outweigh the benefits (here again, a finding of
disproportionality favors the government). By the same
reasoning, nonconstitutional criminal procedure codes
often grant fewer procedural safeguards in less serious cases
(thereby “making the procedure fit the crime”).

Conclusion

Despite the Supreme Court’s narrow endorsement of pro-
portionality review in recent cases involving lengthy prison
terms, the use of explicit and implicit proportionality prin-
ciples is widespread in American criminal justice. Retribu-
tive proportionality principles recognize that it is funda-
mentally unfair to punish a person more severely than he
or she deserves. Nonretributive means and ends propor-
tionality principles likewise reflect important, widely-
shared moral and practical values—efficiency, narrow tai-
loring of intrusive measures, matching of costs and burdens
with expected benefits, and affirmation of the relative seri-
ousness of crimes. In a number of contexts, one or more of
these retributive and non-retributive proportionality prin-
ciples has been deemed of sufficient importance to be
given constitutional stature. Proportionality analysis will be
even more useful and widespread in the future if courts
and scholars recognize the many ways in which these prin-
ciples have been applied.
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and from research for a book exploring proportionality princi-
ples in many fields of American law, to be co-authored with
Provost E. Thomas Sullivan.

1. Proportionality principles have also been widely applied in
other fields of law besides criminal justice, and in foreign and
international law. See NicHOLAS EMILIOU, THE PRINCIPLE OF PROPOR-
TIONALITY IN EUROPEAN LAW: A COMPARTIVE STUDY (1996); Richard S.
Frase, Excessive Prison Sentences, Punishment Goals, and the
Eighth Amendment: “Proportionality” Relative to What? 89 MINN.
L. Rev. 571, 598-627 (2005); E. Thomas Sullivan, Antitrust
Remedies in the U.S. and the E.U.: Advancing a Standard of Pro-
portionality, 48 AnTITRUST BuLL. 377, 414-20 (2003).

2. Ewing v. California, 538 U.S. 11, 31 (2003) (Justice Scalia con-
curring); id. at 32 (Justice Thomas concurring).

3. Id. at 23-24, 30 (opinion of Justice O’Connor, joined by Chief
Justice Rehnquist and Justice Kennedy). See also Harmelin v.
Michigan, 501 U.S. 957 (1991) (upholding sentence of life
without parole imposed on a first-time offender convicted of
drug possession).

4. See generally Richard S. Frase, Limiting Retributivism, in: THE
FUTURE OF IMPRISONMENT (M. Tonry, ed., 2004).

5. Frase, Excessive Prison Sentences, supra note 1, at 627; Sullivan,
supra note 1, at 415.

6. Cf. Kathleen Sullivan, The Justices of Rules and Standards, 106
Harv. L. Rev. 22 (1992).

7. The Court’s status crime and fair notice decisions are dis-
cussed in Richard S. Frase, The Warren Court’s Missed Opportu-
nities in Substantive Criminal Law, 3 OHio St. J. Crim. L. (forth-
coming 2005).

8. See, e.g., Boos v. Barry, 485 U.S. 312, 321-2 (1988) (content-
based speech restriction).

9. See, e.g., Lawrence v. Texas, 539 U.S. 558, 578 (2003) (majority
public view that conduct is immoral is insufficient basis for
criminal prohibition).

10. See, e.g., United States v. Salerno, 481 U.S. 739, 747-8 (1987),
and cases cited therein.

11. See, e.g., Model Penal Code, Sec. 2.02(1) (requiring at least
negligence); id., Sec.2.04(3) (recognizing limited mistake of
law defense); Frase, Warren Court, supra note 7 (discussing
Supreme Court cases reading intent requirements into feder-
al criminal statutes).

12. See JOSHUA DRESSLER, UNDERSTANDING CRIMINAL LAw 49, 222 (3rd
ed. 2001).

13. Coker v. Georgia, 433 U.S. 584, 592 (1977).

14. See Emiliou, supra note 1, at 23-26; Sullivan, supra note 1, at
417.

15.463 U.S. 277, 290-92 (1983).

16. See Frase, Excessive Prison Sentences, supra note 1, at 605-6.
17.1d. at 602-3, 607-9.

18. See Frase, Limiting Retributivism, supra note 4, at 90-104.

19. See Frase, Excessive Prison Sentences, supra note 1, at 592-96.

20. See Richard S. Frase, Punishment Purposes, 58 Stan. L. Rev.
671, 678-9 (2005).

21. See Frase, Excessive Prison Sentences, supra note 1, at 6034,
609-17.

22. Stack v. Boyle, 342 US. 1,5 (1951).

23. United States v. Jackson, 390 U.S. 570, 583 (1968) (needless
burden on jury trial right).

24. See, e.g., Brooks v. Tennessee, 406 U.S. 605 (1972) (excessive
burden on decision whether and when to testify).

25. See, e.g., Sell v. United States, 539 U.S. 166, 179-80 (2003).

26. Scott v. lllinois, 440 U.S. 367 (1979); Baldwin v. New York, 399
U.S. 66 (1968).

32 Perspectives FALL 2005



Changing Evidentiary Standards in
Domestic Violence Prosecutions:

The Minnesota Supreme
Court Responds to
Crawford v. Washington

BEVERLY BALOS
CLINICAL PROFESSOR OF LAW

t about 3:00 A.M. on November 24,
2002, the Minneapolis Police Depart-
ment received a 911 hang-up call orig-
inating from the apartment shared by
David Wright and his girlfriend, R.R.
When R.R sister tried to dial 911,
Wright pulled the phone from the wall
nd smashed it. After he left R.R.
called 911.When police officers arrived at the apartment
around 3:45 A.M. they saw that R.R. was crying and shak-
ing uncontrollably. She was having difficulty breathing.
R.Rs sister also was crying. R.Rs sister told the officers
she was scared to death and believed Wright would return
to shoot her. During the 911 call and subsequent conversa-
tions with the police officers, R.R. and her sister told the
following story:Wright and R.R. argued. He said “Ill
show you” and retrieved a gun from his backpack and
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pointed it at R.Rs sister. R.R. believed the gun was
loaded as he subsequently pointed the gun at R.R. and
said “little girl, shut your mouth.” After he pointed it back
at R.Rs sister,Wright left with keys to the apartment
leaving R.R. to worry that he would return.

The state charged and convicted Wright of two counts of
felony assault and one count of being a prohibited person
in possession of a firearm.* Neither R.R. nor her sister
appeared at the trial to testify. Until 2004, a court would
have analyzed the question of whether to admit into evi-
dence R.R and her sister’s statements at Wright's trial by
determining whether the declarant was unavailable and

Whether a victim has experienced a single incident of intimate
partner violence or has been subjected to years of violence and
intimidation, the unique relationship she shares with her abuser

makes her particularly vulnerable to him, and greatly complicates

her involvement in any prosecution.

whether the statements the prosecutor sought to have
admitted were reliable.? “\Where the evidence falls within a
firmly rooted hearsay exception” courts have found suffi-
cient reliability to admit the evidence without violating
the defendant’ right to confrontation.* On March 8, 2004
in its decision of Crawford v.Washington, the United States
Supreme Court substantially changed the analysis of the
admissibility of out-of-court statements. Under Crawford,
the Sixth Amendment right of confrontation takes prece-
dence in determining the admissibility of hearsay. The
Court decided that the admission against the accused of
testimonial out-of-court statements violates the confronta-
tion clause unless (1) the declarant is unavailable as a wit-
ness and (2) the defendant had a previous opportunity to
cross-examine the witness. The Crawford requirements only
apply to those statements that are testimonial, but the
Court did not provide a comprehensive definition of testi-
monial. Rather the Court provided some examples of tes-
timonial hearsay, which included ex parte testimony at a
preliminary proceeding, statements taken by police officers
in the course of interrogations, and statements that would
lead an objective witness reasonably to believe that the
statement would be available for use at a later trial.®

This shift in the standard for the admission of hearsay evi-
dence has a significant effect on the prosecution of domes-
tic assault cases, because victim/witnesses often do not
appear at trial, leaving prosecutors to depend on hearsay
statements to prove their cases. The Crawford decision has
the potential to undermine years of law reform efforts by
advocates and public policy makers who have worked to
make the criminal justice system more responsive to
domestic violence cases by promoting prosecutorial poli-
cies and practices that hold abusers accountable for their
actions and foster the safety of victims. The serious conse-
quences for prosecuting domestic violence cases emerged
almost immediately after the Crawford decision. According
to one scholar, not long after the Supreme Court

announced its decision, half of the domestic violence cases
set for trial in Dallas County, Texas, were dismissed due to
evidentiary problems.® A survey of prosecutors’ offices in
California, Oregon, and Washington found that 63 percent
of those that replied indicated that Crawford made it more
likely that prosecutors would drop domestic violence
charges when victim/witnesses recant or refuse to cooper-
ate.” In this same survey, 65 percent reported that domestic
violence victims are less safe than they were prior to the
Crawford decision.®

Without the ability to call the police officer as a witness to
relate the domestic violence victim’s excited utterances
explaining what happened

during the assault, prosecutors will likely either
have to call a victim to testify against her abuser,
even though she rightfully may be fearful about
testifying, or dismiss the case. With exceptional
access to their victims, abusers are in a unique
position to intimidate their victims and their
families. If courts treat as testimonial and there-
fore inadmissible domestic violence victims’ 911
calls and excited statements to the police arriving at the
scene, defendants will be able to get their cases dismissed
by simply intimidating their victims into their not testify-
ing if they can do so undetected.®

The reasons victims of intimate partner violence choose
not to participate in the prosecution of their abusers are
manifold. Reasons include past failures of the criminal jus-
tice system, financial dependence on the abuser, fear of
adverse custody determinations, and confusion over her
responsibility in the violence. Clearly, however, many
domestic violence victims recant or fail to appear because
they fear their abusers.“Many victims who become wit-
nesses in criminal cases against their abusers are subject to
threats, retaliation, and intimidation to coerce their nonco-
operation with prosecutors.”*® Often the victim is in more
danger when she chooses to leave the relationship or when
she participates in the criminal prosecution. Given that it is
beyond the scope of the criminal justice system to mean-
ingfully mitigate most of these collateral consequences of a
victim’s participation, including guaranteeing a victim’s
safety should she testify or appear at trial, communities
throughout the United States have instead focused on how
to effectively prosecute this crime without the participa-
tion of the victim/witness.

Whether a victim has experienced a single incident of inti-
mate partner violence or has been subjected to years of
violence and intimidation, the unique relationship she
shares with her abuser makes her particularly vulnerable to
him, and greatly complicates her involvement in any prose-
cution. In either instance her abuser has easy access to her,
and the likelihood of retaliation or reoffense is especially
great. In many cases the abuser has access to her home,
family, friends, children, work and finances. If the violent
incident is part of a pattern of violence and coercion, these
complications are intensified. More than in other criminal
prosecutions, conflict between the state’s interest in holding
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a perpetrator accountable and a victim’s self-identified safe-
ty concerns may arise.

On behalf of the University of Minnesota Law Clinics, |
represented the Minnesota Coalition for Battered Women,
who along with the Battered WWomen’s Justice Project, filed
an amici curiae brief with the Minnesota Supreme Court in
the Wright case to bring the perspective of advocates and
victims of domestic violence before the court. The amici
supported the position of the respondent, the Hennepin
County Attorney’s Office, by arguing that both the 911
statements and the statements to the police officers when
they initially arrived at the scene were not testimonial.

In August of 2005, the Minnesota Supreme Court decided
the Wright case. It held that R.R.s and her sister’s state-
ments to the 911 operator and to police officers were not
testimonial. It determined that while courts need to evalu-
ate statements made during a 911 call on a case-by-case
basis, it doubted that in the “face of immediate danger a
caller is contemplating how her statements might later be
used at a trial.”** In the Wright case, the court found that
given the demeanor of the victims/witnesses, the closeness
in time to the violent assault, and the nature of the
exchange between the victims and the 911 operator, the
statements made were nontestimonial, did not violate the
defendant’s right to confrontation, and were therefore
admissible. With respect to the statements made to the
police officers at the scene, the court again looked at the
context within which the statements were made. It looked
at the emotional state of the victims/witnesses, the level of
formality of the conversation, and the purposes of the
exchanges between the officers and the witnesses.”? In ana-
lyzing these factors, the court concluded that the
victims/witnesses’ statements to the police on the scene
were not testimonial. Finally, referring to the amici curiae
brief, the court recognized the particular difficulties of
prosecuting domestic violence cases, because of the fre-
quency of intimidation of the victim by the abuser. The
court provided guidance to the trial courts by suggesting
that a forfeiture by wrongdoing analysis may be appropriate
in domestic assault cases when the defendant seeks to
exclude out-of-court statements on the basis that the state-
ment is testimonial.

Domestic violence continues to be a widespread problem
in Minnesota and throughout the United States. National-
ly, estimates range from 960,000 incidents of violence
against a current or former spouse, boyfriend, or girlfriend
per year to three million women who are annually physi-
cally abused by their husband or boyfriend.* The first
criminal justice policies and statutes specifically addressing
domestic violence developed in the early 1980s. Prosecu-
tion units throughout the United States, however, experi-
enced great difficulty prosecuting domestic violence cases
because of the especially high rate of recantation among
victim/witnesses. One national survey of prosecutors
revealed that nearly half of the prosecutors reported that
they had nonparticipating victims in at least 41 percent of
their domestic violence cases.** Prosecutorial practices have
evolved to address this obstacle and more effectively hold
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abusers accountable for their assaultive behavior. The deci-
sion in Wright acknowledges the importance of the defen-
dant’s right of confrontation while at the same time recog-
nizing the need for the criminal justice system to respond
adequately to domestic violence cases. While granting the
primacy of the constitutional right of confrontation, the
court is aware that domestic violence cases have unique
characteristics that require a nuanced analysis in order to
continue society’s progress toward accountability for
abusers and safety for victims.

FOOTNOTES

* Some of the material in this article is taken from the Amici
Curiae Brief of the Minnesota Coalition for Battered Women
and the Battered Women’s Justice Project co-written with
Carolyn Ham and filed in the case of State v. Wright in the
Minnesota Supreme Court.
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