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ABSTRACT

Is it Rational to be (Knowingly) Wrong?
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University of Virginia Law School

It is characteristic of legal reasoning that it employs devices requiring legal decision-
makers to make decisions they know to be wrong. The norm of stare decisis requires judges to
follow earlier decisions they believe mistaken, and the importance of rules and authority within
law signal a system in which decision-makers are expected to do what to them appears to be the
wrong thing. This picture of legal decision-making -- of thinking like a lawyer -- raises both
normative questions and empirical psychological ones. Is it rational to compel judges and other
legal decision-makers to make what they perceive to be irrational decisions? And can decision-
makers in fact behave in such a manner? These questions obviously implicate current debates
about heuristics and biases, but the questions are larger and more longstanding than some of the
current debates appear to recognize.
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