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This Brie�ng reviews the legal standard the United States uses to
assess whether a “particular social group” is cognizable for purposes
of asylum or withholding of removal relief, and it provides an update
on the new “social visibility” and “particularity” tests the Board of
Immigration Appeals (Board or BIA) has imposed on top of the
traditional “immutable characteristics” standard of Matter of Acosta.
The Board introduced the new tests in a series of precedents be-
tween 2006 and 2008, culminating in the gang-asylum cases, Matter
of S-E-G- and Matter of E-A-G-, where the Board announced that
“social visibility” and “particularity” would be strict requirements
for all particular social groups.

The United Nations High Commissioner for Refugees (UNHCR),
asylum advocates, and asylum scholars challenged “social visibil-
ity” and “particularity” as unreasoned, confusing, and unfair tests
that are inconsistent with the text and purpose of both the 1951 U.N.
Refugee Convention and the U.S. Refugee Act. The Board's
departure from Acosta triggered extensive litigation and created a
sharp split among circuit courts, with the Seventh and Third Circuits
rejecting the new tests, and the Ninth Circuit calling them into
question. In February of this year the Board responded with two new
social group precedents, Matter of M-E-V-G- and Matter of W-G-R-.
The Board tries to overcome the Seventh, Third and Ninth Circuits'
criticisms by relabeling the “social visibility” test as “social distinc-
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tion” and by claiming it has never required social

groups to possess literal “ocular” visibility. In all other

respects the Board only doubled down on its position.

The Board's a�rmation of �awed social group tests

will perpetuate confusion in this important area of

asylum law and ensures a new round of litigation and

advocacy aimed at restoring the clarity of Acosta. The

Board has advanced “social visibility/distinction” and

“particularity” in results-oriented precedents denying

claims involving gangs and resistance to criminal

organizations, while it has failed to publish any deci-

sions in other important contexts where positive guid-

ance is long overdue, such as gender-related claims

seeking protection for victims of domestic violence.

The BIA purports that all of its earlier precedents ap-

plying Acosta also considered social distinction and

particularity, but since �rst mentioning these new tests

in 2006 the BIA has never approved any social group

in a published decision that meaningfully explains how

the tests are satis�ed.

Part one of this Brie�ng discusses the framework
for humanitarian protection, the origin of the social
group ground of protection, and the authorities and re-
sources that should guide analysis of social group
claims.

Part two traces the path of U.S. social group law
from Acosta's in�uential “immutable characteristics”
test to S-E-G-'s controversial “social visibility” and
“particularity” requirements.

Part three describes the circuit courts' divided reac-
tion to the Board's departure from Acosta. While sev-
eral courts have deferred to the social visibility and
particularity tests, they have done so with varying
degrees of clarity; the en banc Ninth Circuit has called
the tests into question; and the Third and Seventh
Circuits refuse to apply the new requirements at all.

Part four reviews the litigation on remand from the
Third Circuit in Valdiviezo-Galdamez and the Board's
subsequent decision of that same case in M-E-V-G-.
This part then summarizes M-E-V-G- and the compan-
ion precedent W-G-R-, with a critical analysis of the
decisions.

Part �ve identi�es more recent social group deci-
sions and potentially signi�cant social group litigation
that practitioners should be aware of in the wake of
M-E-V-G- and W-G-R-. Finally, while the focus of this
brie�ng is the legal standard for claims based on par-
ticular social groups generally, it ends with some gen-
eral strategic considerations for presenting social
group claims and points practitioners to resources they
can access for assistance when formulating social
groups, while the appendix provides a list of additional
resources to consult for guidance on speci�c types of
social group cases.

LEGAL FRAMEWORK, AUTHORITIES,
AND RESOURCES

Under U.S. law, an applicant for asylum or with-
holding of removal must meet the statutory de�nition
of “refugee”:

The term ‘refugee’ means any person who is outside
any country of such person's nationality . . . and who
is unable or unwilling to return to, and is unable or
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unwilling to avail himself or herself of the protection
of, that country because of persecution or a well-
founded fear of persecution on account of race, religion,
nationality, membership in a particular social group,
or political opinion.1

Perhaps no part of the refugee de�nition has gener-

ated as much commentary and controversy2 as the term
“particular social group,” so it is useful to place the
term in some context—historically, within the overall
refugee de�nition, and in relation to the larger set of
U.S. statutes and regulations that govern asylum and
withholding relief.

Congress adopted the above de�nition through the

Refugee Act of 19803 in order to bring United States
law into conformance with the 1967 Protocol and 1951
United Nations Convention Relating to the Status of

Refugees.4 The U.S. refugee de�nition, including the
�ve grounds of protection—race, religion, nationality,
membership in a particular social group, and political
opinion—is taken directly from the Convention's refu-

gee de�nition5 and these same �ve grounds anchor the
Convention's core provision, Article 33A(1), which
imposes the duty of non-refoulement (“non-return”)

on all parties to the treaty.6 Article 33A(1) prohibits
contracting nations from returning refugees to any
country where they face persecution on account of one

of the �ve protected characteristics.7 Congress codi�ed
the same de�nition into U.S. law to give “statutory
meaning to our national commitment to human rights

and humanitarian concerns.”8

The protective function of the enumerated grounds
is clear, but the drafting histories of the Convention
and Refugee Act provide little information about what
representatives to the Convention or members of
Congress intended the scope of the “particular social

group” ground to be.9 UNHCR explains that while
“particular social group” is not a “catchall” in relation
to the other four grounds of protection, and a valid
group cannot be de�ned exclusively by the fact that
members are targeted for persecution, the term is �ex-
ible and adaptable to changing human rights

concerns.10 The greater ambiguity of “particular social
group” as compared to the other four enumerated

grounds is well-acknowledged.11 While this ambiguity

has created space for cutting-edge advocacy that
extends asylum to important classes of persons who
deserve protection,12 it has also created space for
confusion and inconsistency in asylum adjudications
and social group case law.13

For example, the ambiguity of the isolated term
“particular social group” has often led asylum o�cers,
immigration judges, the BIA, and federal courts to
focus narrowly on the potential size or breadth of an
asserted group when assessing whether it is cogniza-
ble, ignoring how the social group element operates
within the overall refugee de�nition and the asylum
statutes,14 and in turn con�ating the social group ele-
ment with separate elements of the refugee de�nition.15

Mere membership in a particular social group does not
confer refugee status upon an applicant and does not
otherwise entitle an applicant to relief.16 Rather, the
applicant who fears persecution must satisfy multiple
elements of the refugee de�nition by proving that he or
she:

(1) was harmed in the past or has a “well-founded
fear” of future harm,

(2) arising in severity to “persecution,”

(3) that was or will be in�icted by either the govern-
ment or a party the government was or is un-
able or unwilling to control,

(4) and where the harm was “on account of” (re-
ferred to as the nexus requirement),

(5) one or more of the �ve protected
characteristics.17

And even the applicant who can meet all elements
of the refugee de�nition is by no means assured relief.
Refugees face other statutory and regulatory obstacles
to winning asylum or withholding. For example, in
some cases an applicant's presumption of future
persecution may be rebutted with evidence of a funda-
mental change of circumstances in the home country
or evidence that he or she could reasonably relocate.18

A refugee can be disquali�ed from asylum or with-
holding by any one of numerous criminal and national
security related bars.19 Also, refugees applying for
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protection more than one year after arrival in the
United States are excluded from asylum and face the
more onerous eligibility standards of withholding.20

Finally, the government has broad discretion to deny
asylum to otherwise quali�ed refugees, again leaving
them with the more di�cult remedy of withholding.21

This overall legal framework has been aptly described
as a set of legal “�lters” that e�ectively regulate access
to relief.22 Any of the �ve protected grounds—includ-
ing “particular social group”— may encompass poten-
tially large numbers of individuals of diverse back-
grounds, and the applicant who proves membership in
a cognizable social group is a mere candidate for relief,
so it is the other elements of the refugee de�nition that
operate together with the additional statutory and
regulatory provisions to �lter out the much smaller
number of persons who can ultimately win protection
in the United States.23

In addition to having a contextualized understand-
ing of the statutes, practitioners need to be familiar
with binding case law on social group claims. As
elaborated below, almost 35 years have gone by since
Congress passed the Refugee Act, but the executive
branch has never issued �nal regulations to interpret
“particular social group.”24 This has left the Board to
explain the term through case-by-case adjudica-
tion25—a process detailed below that started with the
clarity of Acosta but declined into confusion with more
recent decisions. In the absence of contrary circuit
court or Supreme Court authority, BIA social group
precedents are generally binding on immigration
judges and asylum o�cers nationwide, so it is essential
for practitioners to understand the standards these
precedents set forth, attempt to satisfy those standards
whenever possible, but at the same time preserve argu-
ments against their validity in any case where your cli-
ent might bene�t from a future appeal to federal court.26

In the eight years since the BIA �rst introduced its
social visibility and particularity tests, circuit courts
have become divided on the fundamental question of
whether they represent an unreasonable departure from
Acosta.27 The Supreme Court has not yet stepped in to
resolve the issue.28 For all of these reasons, it is crucial
to carefully research the social group decisions of the
circuit where your client's claim will be decided.29

There are a number of other resources to draw on
for support in social group claims. These include social
group decisions of other circuit courts, Department of
Homeland Security (DHS) policy memoranda, and the
DHS Asylum O�cer Training Manual.30 Unpublished
BIA and immigration judge decisions can provide
important persuasive support.31 Because Congress
adopted the refugee de�nition to align U.S. law with
international standards, the Supreme Court has ac-
knowledged that the United Nations High Commis-
sioner for Refugees’ (UNHCR’s) interpretations of the
Convention are an important source of guidance for
understanding the U.S. refugee de�nition.32 UNHCR
has published guidelines on the particular social group
standard and the proper application of that standard in
a variety of social group contexts.33 Further, under the
rules of treaty interpretation, adjudicators should give
“considerable weight” to the social group interpreta-
tions of other nations bound by the Convention, so
practitioners should research the views of these coun-
tries that may support a client's social group claim.34

Deborah Anker's Law of Asylum in the United States

is the leading treatise on U.S. refugee law and it o�ers
comprehensive analysis of the social group ground.35

Finally, because social group issues are heavily liti-
gated, practice advisories and other materials produced
by leading asylum advocacy organizations, such as the
Center for Gender and Refugee Studies (CGRS)36 and
the National Immigrant Justice Center (NIJC)37 pro-
vide invaluable guidance in bringing these claims. The
appendix to this brie�ng includes citations and links to
resources from UNHCR, CGRS, NIJC, and other
organizations concerning speci�c types of social group
claims.

THE PARTICULAR SOCIAL GROUP
STANDARD: FROM ACOSTA TO
S-E-G-

Acosta and Immutable Social Groups:

Fuentes, Toboso-Alfonso, Kasinga

The BIA �rst addressed the particular social group
ground of protection almost 30 years ago in the 1985
precedent Matter of Acosta.38 Acosta claimed past
persecution in El Salvador on account of his member-
ship in a social group of taxi drivers who refused to
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take part in guerrilla-sponsored work stoppages. Not-
ing a lack of guidance in the legislative histories of the
Refugee Act and Convention, the BIA turned to the
interpretive cannon of ejusdem generis (“of the same
kind”) and construed “particular social group” in rela-
tionship to the other four enumerated grounds.39 The
BIA reasoned that race, religion, nationality, and polit-
ical opinion, each describe an “immutable
characteristic: a characteristic that either is beyond the
power of an individual to change or is so fundamental
to individual identity or conscience that it ought not be
required to be changed.”40 The Board thus concluded
that particular social groups are likewise de�ned by
immutable characteristics.41 The Board pointed to
“sex, color, or kinship ties,” as paradigmatic examples
of innate characteristics that could unite a particular
social group, and to “shared past experience, such as
former military service or land ownership[,]” as
examples of characteristics that are immutable histori-
cal associations beyond the power of former members
to change after they have left the group.42 Importantly,
the BIA held that adjudicators must evaluate proposed
social groups on a “case-by-case basis” by considering
the speci�c evidence of immutability presented.43 On
the record before it, the BIA found Acosta's proposed
social group was not cognizable because his voluntary
employment as a taxi driver was not immutable—that
is, such employment was not so fundamental to Acos-
ta's identity or conscience that he should not be
expected to change it to avoid persecution.44

In the following two decades the Board applied
Acosta in a series of precedents that approved impor-
tant social groups based on immutable characteristics
alone. Matter of Fuentes (1988),45 Matter of Toboso-

Alfonso (1990),46 and Matter of Kasinga (1996),47 are
especially notable given the role they would later play
in litigation challenging the Board's moves to impose
“social visibility” and “particularity” tests on top of

Acosta.48

In Fuentes, the applicant sought asylum as a former

member of the Salvadoran national police.49 Fuentes
had served in the national police during El Salvador's
civil war—a war still raging when the Board decided
his appeal—but then left the police and �ed to the

United States to escape a guerrilla organization that
had targeted his unit and whose members lived in
Fuentes' home town and knew of his prior service.50

The Board stated without quali�cation that Fuentes'
shared past membership in the police force “is in fact
an immutable characteristic, as it is one beyond the
capacity of the respondent to change.”51 However, it
denied asylum and withholding on the separate statu-
tory prong of nexus after concluding that Fuentes did
not provide adequate evidence guerrillas would be
motivated to persecute him “on account of” his former
service with the police in the context of El Salvador's
ongoing civil con�ict.52

In Toboso-Alfonso, the BIA recognized Cuban
homosexuals as a particular social group.53 The Cuban
government required Toboso-Alfonso to register as a
homosexual, and because of his sexual orientation
made him report for exams, jailed him, and subjected
him to forced labor.54 During the 1980 Mariel boat lift
the Cuban government fomented threatening protests
against homosexuals aiming to drive them out of Cuba,
and a government o�cial told Toboso-Alfonso he
could leave for the United States or else be imprisoned
for four years.55 An IJ granted withholding of deporta-
tion and the INS appealed to the BIA, arguing that rec-
ognition of homosexuals as a social group would al-
low too many individuals to qualify for relief and
would be tantamount to awarding discretionary relief
to this entire class of persons.56 The BIA properly
rejected this argument and explained the INS failed to
address the relevant question: whether the social group

was immutable.57 The Board found that Toboso-
Alfonso's status as a homosexual and the fact he could
not undo his registration as a homosexual with the
Cuban government made his social group immutable

and a�rmed the grant of withholding.58 The Board also
noted that the INS' concern for the breadth of the
social group was misplaced because mere recognition
of a group's immutability does not make all group
members eligible for relief—each individual applicant
must meet all the elements of refugee de�nition,

including nexus.59

Kasinga approved the social group of “young
women of the Tchamba-Kunsuntu tribe who have not
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had female genital mutilation (FGM), as practiced by
that tribe, and who oppose the practice.”60 Kasinga �ed
Togo at age 17 after the death of her father, who had
protected her from being subjected to FGM and forced
marriage, both widespread practices in her tribe.61 The
parties had o�ered somewhat di�erent particular social
group formulations, but the BIA adopted the above
version, which it found to satisfy Acosta, as it com-
bined gender with other immutable characteristics.62

The BIA explained that the characteristics of being a
young woman and a member of the particular tribe
could not be changed, and that the characteristic of
having intact genitalia was so fundamental to a young
woman's identity she could not be required to change
it by submitting to FGM.63

Circuit Court Approval of Acosta

Following the BIA, circuit courts, applying Chev-
ron64 principles, have deferred to Acosta’s immutable
characteristics standard as a reasonable interpretation
of the ambiguous term “particular social group.”65

One of the most often cited a�rmations of Acosta is
the Third Circuit's 1993 decision Fatin v. I.N.S.,66

authored by future Supreme Court Justice Samuel
Alito. Fatin, a citizen of Iran and a feminist who �ed to
the United States at the time the Shah fell from power,
sought asylum and withholding of deportation based
on her membership in a social group of “Iranian
women who refuse to conform to the government's
gender-speci�c laws and social norms.”67 The Third
Circuit ruled Acosta was a permissible interpretation
that requires an applicant to “(1) identify a group that
constitutes a ‘particular social group’ . . . (2) estab-
lish that he or she is a member of that group, and (3)
show that he or she would be persecuted or has a well-
founded fear of persecution based on that
membership.”68 The court then explained Fatin could
establish a cognizable social group based on her gender
alone:

Acosta . . . speci�cally mentioned ‘sex’ as an innate
characteristic that could link the members of a “partic-
ular social group.” Thus, to the extent that the petitioner
in this case suggests that she would be persecuted or
has a well-founded fear that she would be persecuted
in Iran simply because she is a woman, she has satis-
�ed the �rst of the three elements that we have noted.69

The Third Circuit's analysis re�ects the principle
that large and internally diverse social groups—such
as women in a given country—should be cognizable
under Acosta without further quali�cation since other
elements of the statute, like nexus,70 serve to limit the
number of group members who qualify for asylum.71

In contrast to the Third and other circuits, the Ninth
and Second Circuits initially adopted alternative stan-
dards based on concerns about the potential breadth of
social groups. In the 1986 case Sanchez-Trujillo v. INS,
the Ninth Circuit rejected “young, working class[,
urban] males who have not served in the military of El
Salvador.”72 In doing so, the court never mentioned
Acosta or applied ejusdem generis principles to the
�ve grounds of protection, but instead read the words
“particular” and “social” in isolation to imply “a col-
lection of people closely a�liated with each other, who
are actuated by some common impulse or interest.”73

The court explained that immediate members of a
speci�c family would form a valid social group while
a statistical group of males taller than six feet could
not.74 It went on to adopt a “voluntary associational re-
lationship” test for particular social groups and found
the membership of petitioners' proposed group lacked
a unifying characteristic and was not su�ciently
“cohesive” and “homogeneous.”75

In 1990, the Second Circuit in Gomez v. INS,76

denied the claim of an applicant who claimed member-
ship in the group, “women who have been previously
battered and raped by Salvadoran guerillas.”77 The
Second Circuit referred to the Ninth Circuit's volun-
tary associational standard, and went on to say that
social group members share “some fundamental char-
acteristic in common which serves to distinguish them
in the eyes of a persecutor—or in the eyes of the
outside world in general.”78 The Second Circuit stated
“broadly-based characteristics,” such as youth or
gender, wouldn't be enough to establish a valid
group.79 Like the Ninth Circuit, the Second did not cite
Acosta.80

The Ninth Circuit harmonized its standard with
Acosta in the 2000 decision Hernandez-Montiel v.

I.N.S., in which it approved “gay men with female
sexual identities in Mexico.”81 There, the Ninth Circuit
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acknowledged the Seventh Circuit's criticism that
requiring a “voluntary associational relationship,”
con�icts with the BIA's immutable characteristics ap-
proach, and also could not be squared with Sanchez-
Trujillo's own logic, since family members are not re-
lated by a “voluntary” relationship.82 Hernandez-
Montiel concluded that a particular social group “is
one united by a voluntary association, including a for-
mer association, or by an innate characteristic that is
so fundamental to the identities or consciences of its
members that members either cannot or should not be
required to change it.”83 The Ninth Circuit would later
quote Sanchez-Trujillo again in Ochoa v. Gonzales,
where it vowed to continue rejecting broad social
groups that “manifest a plethora of di�erent lifestyles,
varying interests, diverse cultures, and contrary politi-
cal leanings.”84 But more recently, in Perdomo v.
Holder, the Ninth Circuit remanded a BIA decision
that had relied on the very same language in Sanchez-
Trujillo in order to reject the group of “all women in
Guatemala.” In Perdomo, the Ninth Circuit explained
that the BIA failed to consider both prongs of
Hernandez-Montiel's test and provided no principled
explanation why this social group—though large and
internally diverse—was not uni�ed for Acosta pur-
poses by the immutable characteristic of sex.85 Per-
domo explained that Ochoa was distinguishable for
denying a group deemed to lack any unifying
characteristic.86 The Second Circuit similarly harmo-
nized its language in Gomez regarding overbroad
social groups with Acosta in Gao v. Gonzales.87

International Acceptance of Acosta and the

UNHCR De�nition of “Particular Social

Group”

Acosta quickly became a dominant standard interna-
tionally, shaping the particular social group law of
many nations around the world, including leading
common-law countries also party to the Protocol.88 In
1993, the Supreme Court of Canada used Acosta as the
basis for its own test which recognizes three alterna-
tive types of particular social groups:

(1) groups de�ned by an innate or unchangeable
characteristic,

(2) groups whose members voluntarily associate

for reasons so fundamental to their human
dignity that they should not be forced to forsake
the association, and

(3) groups associated by a former voluntary status,
unalterable due to its historical permanence.89

The United Kingdom,90 New Zealand,91 and Austra-
lia92 also embraced the Acosta approach. Notably, in
the 1997 case Applicant A v. Minister of Immigration
and Ethnic A�airs,93 one judge on Australia's High
Court indicated cognizable social groups may require
an element of societal perception in addition to a com-
mon characteristic.94 Then, in 1999, the Federal Court
of Australia interpreted Applicant A to mean that
members of a particular social group must share both a
common characteristic and recognition by society as
being set apart.95 Australia stood alone among the
common-law countries in its imposition of a social
perception requirement on top of the immutability test.

In 2002, UNHCR issued vital social group Guide-
lines interpreting “particular social group” under the
Convention.96 In summarizing state practices, the
UNHCR observed two approaches: the ubiquitous im-
mutable characteristics approach inspired by Acosta,
and the “social perception” concept re�ected in Aus-
tralian case law.97 UNHCR explained the “protected
characteristics” approach looks to whether a group is
united “(1) by an innate, unchangeable characteristic,
(2) by a past temporary or voluntary status that is
unchangeable because of its historical permanence, or
(3) by a characteristic or association that is so funda-
mental to human dignity that group members should
not be compelled to forsake it.”98 “Social perception”
looks at whether a group's common characteristic sets
its members apart from society at large.99 The Guide-
lines noted that while the two approaches may often
converge (as both should recognize women, homo-
sexuals, and families), there are certain situations
where the social perception approach might recognize
characteristics, such as occupation or social class, that
the protected characteristics approach would not.100

Accordingly, the UNHCR o�cially adopted a disjunc-

tive de�nition:

A particular social group is a group of persons who
share a common characteristic other than their risk of
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being persecuted, or who are perceived as a group by
society. The characteristic will often be one which is
innate, unchangeable, or which is otherwise fundamen-
tal to identity, conscience or the exercise of one's hu-
man rights.101

UNHCR further clari�ed this analysis is undertaken
in separate, sequential steps—the characteristic unit-
ing the proposed social group should �rst be assessed
for immutability, and only if the characteristic is not
immutable should a decision-maker proceed to con-
sider whether it is nonetheless perceived as a group by
the society.102 The Guidelines also explained that there
is no requirement of cohesiveness, and that size is not
a relevant consideration.103 UNHCR noted with ap-
proval that a number of countries recognized “women”
as a valid social group, and cautioned that such recog-
nition does not mean all women in the society qualify
for relief since “[a] claimant must still demonstrate a
well-founded fear of being persecuted based on her
membership in the particular social group, not be
within one of the exclusion grounds, and meet other
relevant criteria.”104

Two years after the social group guidelines, Austra-
lia's High Court clari�ed that social perception “is not
a requirement[,]” and aligned its case law with the
UNHCR approach. The Court stated that where the
alternative social perception test does come into play,
it is an objective one. An applicant only has to show
that a group is objectively perceptible, not that the
population of the applicant's home country has actual
subjective awareness of the group.105 Cultural or
religious norms may prevent the population of some
societies from subjectively perceiving the existence of
groups like homosexuals or religious minorities.106 In
such cases a society may “not recognize or perceive
the existence of the particular social group, but it can-
not be said that the particular social group does not
exist.”107 Canada,108 New Zealand,109 and the UK110

have all refused any requirement of social perception
too, and each has kept standards in line with the
UNHCR Guidelines.111

The BIA Departs From Acosta

R-A- and the Proposed Social Group Rule. Dur-
ing the same period the international community was

moving towards Acosta, the Board signaled a step in
the opposite direction with Matter of R-A-.112 There,
the BIA denied asylum to Guatemalan citizen Rody
Alvarado, despite searing evidence proving that she
had endured extreme physical, sexual, and psychologi-
cal violence at the hands of her husband, and would
face similar violence or death if returned to Guatemala
where the police had ignored her repeated pleas for
help.113 It is important to understand that this 1999 BIA
decision was vacated by Attorney General Reno soon
after its publication so it has zero precedential value
and cannot be used in any way to decide asylum or
withholding claims.114 Indeed, an immigration judge
would eventually grant asylum to Ms. Alvarado in
2010 with the agreement of DHS.115 But Ms. Alvara-
do's case is important because it became a rallying
point for recognition of social groups based on domes-
tic violence and other forms of gender related
violence.116

Widespread criticism of R-A- prompted the Depart-
ment of Justice (DOJ) to propose social group regula-
tions in December of 2000 that it claimed would elim-
inate “certain barriers that the R-A- decision seems to
pose” for asylum claims based on domestic violence.117

As to what constitutes a “particular social group,” the
preamble stated that the “crucial aspect” of the de�ni-
tion was immutability, that the common trait be “un-
changeable or truly fundamental to an applicant's
identity.”118 But the rule also included a list of ad-
ditional factors that could be considered in addition to
Acosta.119 They included “close a�liation actuated by
common impulse or interest” and “voluntary associa-
tional relationship among members[,]”120 both drawn
from the Ninth Circuit's Sanchez-Trujillo v. INS.121

Other factors were drawn from R-A-: societal recogni-
tion or understanding of the group as a segment of the
population, self-perception by group members of
group status, and whether distinctions are drawn within
the society between those who have the characteristic
at issue and those who do not.122 While none of the
factors were proposed as determinative, they would
have allowed asylum adjudicators to deny recognition
to social groups that satis�ed Acosta's immutability
test.123

As noted, Attorney General Reno de�nitively erased

IMMIGRATION BRIEFINGSJUNE 2014 | ISSUE 14-06

8 K 2014 Thomson Reuters



R-A- as precedent in January 2001 by vacating the
Board's decision and remanding the case to the Board
to await a �nal regulation.124 No �nal regulation was
published, however. After September 11, 2001, and
the creation of the Department of Homeland Security,
it became necessary for DHS and DOJ to �nalize the
rule jointly. While the rule sat pending agreement, At-
torney General Ashcroft certi�ed R-A- back to himself
in 2003 and instructed the parties to submit new briefs.
DHS �led its brief in 2004 arguing in favor of Alvara-
do's asylum claim under alternative social formula-
tions, including “married women in Guatemala who
are unable to leave the relationship.”125 DHS urged the
Attorney General to order a summary grant of asylum
instead of issuing a precedential decision because it
favored the “rational and uniform framework” the �nal
rule would provide over “uneven” and “piecemeal”
development of social group law through case-by-case
adjudication.126 DHS argued that Acosta was the cor-
rect standard for evaluating cognizable social groups
and should not be altered.127 It then contended that
“married women in Guatemala who are unable to leave
the relationship” satis�ed Acosta because it was united
by gender plus Alvarado's marriage status, which was
immutable due to cultural constraints.128 Also impor-
tant, DHS relied on UNHCR guidance and relevant
decisions of other nations to argue that the size of a
social group is irrelevant.129 On this score, DHS of-
fered that the concerns about the size and diversity of
social groups raised by the Ninth Circuit in Sanchez-

Trujillo and the Second Circuit in Gomez were prop-
erly understood not as relevant to the cognizability of
the social groups advanced in those cases, but rather as
relevant to the separate statutory element of nexus,
because under the facts of those cases the courts did
not believe the applicants could show the persecutors
would actually target them “on account of” the ele-
ments of the social groups the applicants advanced.130

DHS concluded Alvarado could prove the cogniz-
ability of her social group and establish nexus under
the facts of her case, in addition to the other required
elements for asylum, and recommend a grant of
relief.131 Attorney General Ashcroft never rendered a
decision, however. In 2005 he returned the case to the
Board once more with instructions to wait for the �nal
social group rule.

As noted above and detailed below, Alvarado's case
would not be resolved for several more years, during
which time the Board would return to the social group
standard in a series of confusing cases departing from
Acosta.

Social Visibility and Particularity: C-A-, A-M-E-,
S-E-G-, E-A-G-. The �rst of these was the 2006 prece-
dent Matter of C-A-132 which rejected the proposed
group of “noncriminal drug informants working
against the Cali drug cartel.” The respondent had
gained access to information about the Cali drug cartel
in Colombia through his personal relationship with the
head of security for the cartel and passed along what
he learned to another friend of his within the govern-
ment who was responsible for investigating and prose-
cuting narco-tra�ckers.133 The cartel learned of this,
brutally beat the respondent's son, and promised to
return.134 The only issue in the case was whether the
proposed social group was cognizable.135 The Board
said no. The Board introduced the term “social visibil-
ity” into social group analysis for the �rst time, stated
it rea�rmed Acosta, and claimed the new element was
compatible with the traditional immutable characteris-
tics test by dubiously recasting earlier social group
cases as though considerations of social visibility had
somehow been relevant to their outcome.136 The Board
said ‘‘cohesiveness’’ and ‘‘homogeneity’’ were not
required but found no visibility because “the very
nature of the conduct at issue is such that it is gener-
ally out of the public view,” and that an informant typi-
cally ‘‘intends to remain unknown and
undiscovered.’’137

C-A- was followed the next year by Matter of

A-M-E- & J-G-U-,138 in which the BIA denied
“wealthy Guatemalans.” The Board injected the ele-
ments of “social visibility” and “particularity” into
social group analysis but used ambiguous language
when describing how social visibility and particularity
related to the Acosta test. Like C-A-, A-M-E- generally
spoke of the new elements as additional factors to be
considered after applying the traditional immutable
characteristics rule, but at other points the Board
seemed to suggest the elements of visibility and
particularity might serve as independent tests for all
social groups.139
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Finally, in 2008, the BIA issued its landmark gang-
recruitment precedent, Matter of S-E-G-, and a com-
panion case, Matter of E-A-G-,140 imposing social visi-
bility and particularity as distinct “requirements” for
the PSGs proposed in those cases, while insisting that
these new tests would provide “greater speci�city” to
Acosta's rule.141 The BIA again disclaimed the Ninth
Circuit's ‘‘voluntary associational relationship’’ test
and said it would not demand ‘‘cohesiveness’’ or
‘‘homogeneity,’’ but asylum advocates agreed an
equivalent concern for the size of social groups based
on gang resistance animated both the new visibility
and particularity tests, as they seemed designed to
force applicants to formulate social groups in narrower
terms than Acosta would require, thereby limiting the
number of persons who could qualify for relief.142

In S-E-G-, adolescent twin brothers refused to join
the notorious MS-13 gang, which retaliated by beating
them and threatening to kill them and rape and kill
their older sister. The three siblings �ed El Salvador
when MS-13 escalated its threats and killed another
youth in their neighborhood who also refused
recruitment.143 The BIA rejected the proposed PSGs
“Salvadoran youth who have been subjected to recruit-
ment e�orts by the MS-13 gang and who have rejected
or resisted membership in the gang based on their own
personal, moral, and religious opposition to the gang's
values and activities” and “the family members of such

Salvadoran youth[.]”144 The BIA explained a proposed
PSG only has “social visibility” where its members,
“considered in the context of the country of concern
and the persecution feared[,]” share some “discrete”
characteristic by which they are “perceived as a group

by society.”145 Applying this standard to the back-
ground evidence the sibling respondents had pre-
sented, the BIA concluded the evidence was insuf-
�cient to prove social visibility because those who
refuse recruitment are “not in a substantially di�erent
situation from anyone who has crossed the gang, or
who is perceived to be a threat to the gang's

interests.”146

The BIA also explained, “[t]he essence of the par-
ticularity requirement [. . .] is whether the proposed
social group can accurately be described in a manner

su�ciently distinct that the group would be recognized,
in the society in question, as a discrete class of
persons.”147 The group must possess “particular and
well-de�ned boundaries” and be described in terms
that provide an “adequate benchmark for determining
group membership.”148 A social group lacks particular-
ity when it is de�ned by terms like “wealth”149 that are
“too amorphous”, such that “people's ideas of what
those terms mean can vary.”150 Looking to the record,
the BIA ruled that although the twin siblings further
limited their PSG to male children who lack stable
families and come from middle or lower class families
in areas controlled by the gangs, these characteristics
were both deemed amorphous and not ones the gang
would focus on in recruiting or targeting youth.151 The
BIA also stated that the sister's PSG was amorphous
because “family members” was an unde�ned category
that could potentially include distant relatives.152

L-R- Leads to Resolution of R-A-. The long pend-
ing and closely watched domestic violence claim of
Rodi Alvarado would enter its �nal chapter after the
Board had broken from Acosta in the series of prec-
edents that culminated with S-E-G-. In 2008, Attorney
General Mukasey once more certi�ed her case from
the Board where it had been sitting (again) for years
awaiting publication of a �nal social group regulation
that would never come.153 This time, the Attorney Gen-
eral immediately remanded with instructions that the
Board proceed to a decision in light of its most recent
social group decisions, including S-E-G-.154

Alvarado's case was still pending at the Board in
2009 when DHS submitted an important brief in a sep-
arate domestic violence case also before the Board,

Matter of L-R-.155 DHS objected to L-R-'s proposed
social group “Mexican women in an abusive domestic
relationship who are unable to leave” and “children of
women in abusive relationships in Mexico who are un-
able to leave,” because it considered them “impermis-

sibly circular.”156 However, it advanced two alterna-
tive social groups: “Mexican women in domestic
relationships who are unable to leave” and “Mexican
women who are viewed as property by virtue of their

positions within a domestic relationship.”157 DHS of-
fered a legal roadmap for recognition of social groups
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based on domestic violence, asserting that its own
formulations could satisfy immutability, social visibil-
ity and particularity, depending on the evidence
presented.158

Similar to its 2004 R-A- brief, DHS explained in
L-R- that a social group based domestic violence could
satisfy Acosta because gender is immutable and the
woman's status in the relationship, once entered, can
be too.159 DHS then argued that social visibility was
best understood as an objective perception standard
that may be met with evidence that a woman who
enters into a domestic relationship is seen by her
abuser as his property to mistreat with impunity, and
where the larger society including the government
understands and tolerates such abuse.160 Particularity
could be satis�ed if the record, including relevant laws
of the country in question, showed that the group of
persons in domestic relationships was su�ciently
de�ned. The DHS brief also addressed nexus and said
that where there is a failure of government protection
and a woman cannot escape violence, the persecutor's
understanding of this may “play a central role in that
persecutor's choice” of the applicant as his victim.161

DHS asked the Board to remand L-R-'s claim to an
immigration judge to give her a fair opportunity to
build an adequate record under the detailed new posi-
tion it was advocating in her case.162 DHS's position in
L-R- led to the remand of Rodi Alvarado's asylum
claim, and Alvarado was �nally granted asylum with

the agreement of DHS in 2009.163 L-R-'s own asylum
case was also granted by an immigration judge in
2010, at which time a DHS spokesman con�rmed that
“the department continues to view domestic violence

as a possible basis for asylum in the United States[.]”164

These important victories did not result in any binding
precedents or regulations further de�ning “particular
social group.” Many women with similar claims have
had success in their cases since, but adjudication has
been uneven and a large number of domestic violence

related asylum claims are pending at the Board now.165

And more generally, while these inspiring cases
provided some guide as to how at least some social
group claims might meet the Board's troublesome
social visibility and particularity tests, the tests them-

selves caused great confusion and triggered litigation
in federal courts across the country that eventually
produced a sharp circuit split.

CIRCUIT COURTS SPLIT ON SOCIAL
VISIBILITY AND PARTICULARITY

Neither S-E-G- nor E-A-G- and the requirements
these decisions imposed were reviewed by the federal
courts. No appeal was �led in E-A-G-. The respondents
in S-E-G- did seek review but the case settled without
a decision from the Eighth Circuit on the Board's new
standard.166

With the addition of “social visibility” and “particu-
larity” to Acosta’s immutability test, federal circuit
courts were forced to again review the Board's inter-
pretation of “particular social group.” Under Chevron’s
framework, courts had agreed that “particular social
group” was ambiguous and that Acosta’s standard was
reasonable. Courts now had to determine whether the
Board's additional social group criteria were also rea-
sonable interpretations of the social group ground in
the INA. Here they disagreed.

Various Degrees of Deference to Social Visi-

bility and Particularity

The Eleventh and Second Circuits deferred to the
social visibility and particularity factors even before
the Board elevated them to requirements. In Castillo-

Arias, the Eleventh Circuit reviewed the direct appeal
of Matter of C-A-.167 The Eleventh Circuit decided the
social visibility requirement was reasonable to ensure
that the group's treatment by the cartel was distinct
from the cartel's treatment of the rest of the
population.168 It also agreed with the Board's concerns
about the numerosity and inchoateness of the group,
relying here on the Ninth Circuit's requirement for a
unifying characteristic or relationship to narrow an
otherwise broad and diverse group.169

The Second Circuit deferred to social visibility and
particularity in the direct appeal of Matter of A-M-E-

& J-G-U-.170 The court, however, notably described
social visibility as requiring consideration of the
perspective of the persecutor—a criterion which the
Board later returned to and rejected in its most recent
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decisions. In Ucelo-Gomez, the Second Circuit consid-
ered the group of “a�uent Guatemalans” and stated
that the Board's social visibility requirement was con-
sistent with its own holding in Gomez that the group
“possess some fundamental characteristic in common
which serves to distinguish them in the eyes of a
persecutor—or in the eyes of the outside world in
general.”171 It deferred to the particularity requirement
based on the need for a group to have well-de�ned
boundaries, which cannot be achieved by “subjective,
inchoate, and variable” characteristics.172 In a state-
ment that foreshadows the problems raised by M-E-

V-G- and W-G-R-, the Second Circuit stated disparag-
ingly, “If ‘wealth’ de�ned the boundaries of a
particular social group, a determination about whether
any petitioner �t into the group (or might be perceived
as a member of the group) would necessitate a socio-
logical analysis as to how persons with various assets

would have been viewed by others in their country.”173

Yet, as the next section elaborates, the Board's new
decisions appear to require a similar sociological
analysis. The court applied C-A- and Ucelo-Gomez to
a claim in 2012, again emphasizing the importance of
the persecutors' perception to demonstrating social

visibility.174 The Second Circuit's decisions applying
the new tests do not explicitly defer to S-E-G-, and
with litigation pending, the court may revisit the
reasonableness of the Board's additional requirements
in the coming months.

The First, Fifth, Sixth, and Tenth Circuits have
deferred to the “social visibility” and “particularity”
requirements in full—all in the context of claims by
gang resisters as in S-E-G-. The Eighth Circuit rou-
tinely applies the tests but has noted that they may still
be open to challenge under Chevron. The Fourth and
Ninth Circuits have been somewhat more hesitant. And
the Seventh and Third Circuits have been openly criti-
cal of the Board's new interpretation, refusing to defer
to the additional standards.

The First Circuit accepted social visibility and
particularity in a claim involving the group of “young
[Salvadoran] women recruited by gang members who

resist such recruitment.”175 The court decided that the
requirements did not constitute a new standard but

rather elaborated on the requirement of a common and
immutable characteristic. It determined that to be
socially visible the group “must be generally recog-
nized in the community as a cohesive group,” resur-
recting this controversial criteria, and that to be partic-
ular the group must be de�ned in a way so as to
distinguish between who is and is not a member.176

In Orellana-Monson v. Holder, the Fifth Circuit
described the particularity and social visibility require-
ments as a shift in interpretation and determined that
they merited deference under Chevron.177 As a result,
the court rejected the claims of two brothers, Jose and
Andres, each with di�erent social groups.178 Jose
claimed persecution on account of membership in the
group of “Salvador[an] males between the ages of 8
and 15 who have been recruited by Mara 18 but have
refused to join the gang because of their principal op-
position to the gang and what they want.”179 Andres'
claim was based on the group of “young Salvadoran
males who are siblings of a member of the aforemen-
tioned social group,” or, alternatively, as “family
member[s] of Jose Orellana–Monson.”180 The court
described Jose's group as “exceedingly broad and
encompass[ing] a diverse cross section of society” and
found Andres' group to be even broader.181 In reject-
ing Andres' claim, the court seemed to consider only
his �rst proposed social group and not the more speci�c
group of Jose's family. In contrast, the Fourth Circuit
recognized a social group based on membership in a
speci�c family in a gang-related claim.182

The Sixth Circuit in Umana-Ramos upheld the
social visibility and particularity requirements for
social group claims under Chevron and rejected a
claim by a “young Salvadoran males who refused
recruitment by ‘Maras’ [or gangs].”183 The court
described its precedent as using “social visibility to re-
fer to the social salience of the group in a society” not
its “on-sight visibility.”184 It agreed with the statements
of other courts that any requirement for on-sight visi-
bility would be inconsistent with Board precedent and
likely unreasonable.185 The court also rejected the
group's particularity as the group could not “accurately
be described in a manner su�ciently distinct that [it]
would be recognized, in the society in question, as a
discrete class of persons.”186
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The Tenth Circuit rejected the claim based on the
proposed group of “women in El Salvador between the
ages of 12 and 25 who resisted gang recruitment” in
Rivera-Barrientos and deferred to both of the Board's
additional requirements.187 Although the court agreed
that the group was not socially visible, it rejected the
Board's �nding that it was not su�ciently particular.
The court contrasted the group to the one formulated
in S-E-G- and found that a group de�ned by the com-
bined characteristics of age, gender, and the shared
past experience of resisting a gang is not vague or
overbroad.188 The Tenth Circuit also determined that
the Board was not requiring on-sight visibility to
satisfy its social visibility test but instead requiring
“the relevant trait [to] be potentially identi�able by
members of the community, either because it is evident
or because the information de�ning the characteristic
is publically accessible.”189 In response to the UNH-
CR's amicus brief that discussed the Board's inconsis-
tency with UNHCR's guidelines, the court stated only
that this inconsistency is not enough to show that the
interpretation is unreasonable.190

The Eighth Circuit applies the social visibility and
particularity requirements to social group claims,191

but some judges on the court have maintained that
there is room for future challenges as to the reasonable-
ness of the additional requirements, particularly in the
event that the Board revisits the standard in a new
decision.192 In the meantime, that court has rejected
gang-related social group claims including “young
Guatemalan men who have opposed the MS–13
[gang], have been beaten and extorted by that gang,
[and] reported those gangs to the police”193; “persons
resistant to gang membership, persons who have
returned from the United States and are perceived as
a�uent, and persons who fear harm to their families
from gangs”194; and “young males from El Salvador
who have been subjected to recruitment by MS–13 and
who have rejected or resisted membership in the gang
based on personal opposition to the gang.”195 Notably,
the court held that “Mungiki defectors” from Kenya is
a cognizable social group because the shared past ex-
perience of membership in the Mungiki is immutable
and the act of defection makes former members a
target for murder and other crimes.196 This decision

provides an opening for claims in the circuit based on
shared former associations even when that association
was with a criminal organization.

The Fourth Circuit has so far agreed that the Board's
particularity requirement is reasonable but has repeat-
edly declined to decide whether to defer to social visi-
bility, citing the Seventh Circuit's criticism.197 The
court has read particularity to require that the group
has “well-de�ned boundaries” that are limiting and not
broad or amorphous.198 Applying this standard, it
rejected a claim based on membership in the group of
“young Honduran males who (1) refuse to join the
Mara Salvatrucha 13 gang (MS–13), (2) have noti�ed
the authorities of MS–13's harassment tactics, and (3)
have an identi�able tormentor within MS–13”199 as
well as the group of “young, Americanized, well-o�
Salvadoran male deportees with criminal histories who
oppose gangs.”200 The Fourth Circuit has however
recognized the social group of “family members of
those who actively oppose the gangs in El Salvador by
agreeing to be prosecutorial witnesses” because the
“self-limiting” nature of the family unit provides
particularity.201 The court later clari�ed that the person
who agreed to be a witness was not part of a cogniza-
ble group, but his family members were.202 In this
circuit then family-based claims may succeed even
where claims based on the underlying reason for the
persecution do not.

Rejection and Skepticism: the Third,

Seventh, and Ninth Circuits

The Seventh Circuit's First Critiques: Gatimi

and Benitez Ramos. The �rst repudiation of S-E-G- or
its predecessors came from the Seventh Circuit in Ga-

timi v. Holder, which involved former members of the
Mungiki sect.203 The court there focused on social vis-
ibility and took issue with the government's position
that an individual's success in hiding a characteristic
defeats her claim of membership in a particular social
group de�ned by that characteristic.204 Because the
Board's line of “social visibility” cases in which it
rejected groups with invisible characteristics was in-
consistent with its earlier decisions in Kasinga, To-

boso, and Fuentes and the Seventh Circuit's decision
in Sepulveda v. Gonzales,205 the court determined that
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accepting social visibility would “condone
arbitrariness.”206 The court again returned to social vis-
ibility in Benitez Ramos v. Holder and criticized the
government's continued position that the characteristic
de�ning a proposed group must be literally visible to a
complete stranger on the street.207 Neither this decision
nor the decision in Gatimi explicitly addresses particu-
larity, but the Ramos court discussed the concept. It
agreed there may be characteristics like “middle-class”
that are so ill-de�ned they do not constitute a group.
But, like several other courts, it observed that once a
persecutor identi�es a group based on a common
characteristic—an external indicator that the proposed
group is truly a group—the concern over boundaries
dissipates.208 Ramos was a former member of the Mara
Salvatrucha and subject to death for leaving. The court
concluded that this group of former gang members was
characterized by a shared past experience impossible
to change and was neither unspeci�c nor amorphous.209

The Third Circuit follows the Seventh:
Valdiviezo-Galdamez II. The Third Circuit followed
suit. That court twice considered the claim based on
membership in the group of “Honduran youth/young
Honduran men who have been actively recruited by
gangs but have refused to join because they oppose the
gangs.”210 In its second opinion in Valdiviezo-

Galdamez, the court conducted a detailed review of
the Board's opinions preceding its articulation of
social visibility and particularity and the subsequent

criticism leveled at the Board by the Seventh Circuit.211

Starting with social visibility, the court found that
the Board's decisions in Kasinga, Toboso-Alfonso, and
Fuentes were inconsistent with its articulation of social
visibility in C-A- to limit particular social groups to
those de�ned by “characteristics that were highly vis-
ible and recognizable by others in the country in

question.”212 Because the de�ning characteristics in
the Board's cases were completely internal and un-
known to the public and other members of the group,
the court found the social visibility test to create an
“insurmountable” hurdle for members of groups the

Board had previously recognized.213 Following Gatimi,
the Third Circuit agreed that the requirement for social
visibility made no sense because asylum claims will

commonly be based on membership in a group de�ned
by characteristics that are not externally visible and
that its members take pains to hide.214 It agreed as well
that the Board had provided no rationale for the
requirement.215 Noting the government's wavering po-
sition on whether social visibility meant literal visibil-
ity, the court concluded that a requirement that the
group be recognized by society seemed to require this
kind of visibility even if the Board's attorney said it
did not.216 As such, the Board's interpretation of par-
ticular social group to require literal visibility or
disclosure of a hidden trait was at odds with its prece-
dent and unworthy of deference.

Particularity fared no better. The Third Circuit
agreed with the government that the criterion was not
being used to limit the size of a group, but instead ap-
peared to be an alternative articulation of social
visibility. According to the court, “the government's
attempt to distinguish the two oscillates between
confusion and obfuscation, while at times both confus-
ing and obfuscating.”217 Because the court concluded
that particularity was another way of requiring social
visibility, it concluded that the test was also inconsis-
tent with the Board's precedent, had no discernible ra-
tionale in determining asylum eligibility, and did not
merit deference.218

The court remanded the case, stating that social vis-
ibility and particularity are “inconsistent with [the
BIA's] prior decisions, and the BIA has not announced
a principled reason for its adoption of those inconsis-
tent requirements.”219

The Ninth Circuit has Second Thoughts:
Henriquez-Rivas. After deferring to social visibility
and particularity in several published opinions,220 the
Ninth Circuit reviewed the requirements again en banc
in Henriquez-Rivas v. Holder.221 The court discussed
the requirements at length but ultimately declined to
decide whether or not they were valid, reasoning that
the social group there, “people who testi�ed against
gang members,”222 would be cognizable under either
Acosta or S-E-G-.223 Nonetheless the court described
its view of the meaning of social visibility and particu-
larity in considerable detail. It �rst dispensed with “on-
sight visibility” as a requirement for social visibility
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and stated that while the Board's �rst articulation of
the standard in C-A- was not entirely clear, the com-
mon thread in its pre-C-A- decisions requires a group
to be “understood by others to constitute a group.” The
court had similarly required that the shared characteris-
tic de�ning a social group “generally be recognizable”
and that the proposed group would be “perceived as a
group by society.”224 The court explained that absent
an on-sight requirement, the Board's social visibility
standard from C-A- was consistent with its prior prece-
dent and that so long as the new requirements were
consistent with its case law, the court would be hard
pressed to reject them under Chevron.225

The Ninth Circuit left open the question of to whom
the group must be visible but observed that the percep-
tion of the persecutor may “matter the most”—
particularly when the de�ning characteristic is geo-
graphically limited or one that members try to hide.226

It went on to say that consequently the perception of
the persecutor may be “highly relevant to, or even
potentially dispositive of, the question of social
visibility.”227 The court explained that by taking into
account the perception of the persecutor, if there is a
characteristic that “de�nes a �nite collection of indi-
viduals as a group” then the fact that these individuals
may vary in their other characteristics and may belong
to di�erent, additional groups does not defeat their
claim of membership in a particular social group
de�ned by a characteristic for which they are
persecuted.

Discussing particularity, the Ninth Circuit agreed
with the criticism that the Board has blended the two
criteria so that particularity requires the social percep-
tion of a group's distinct boundaries. But again return-
ing to the view of the persecutor, the court determined
that the requirement functioned separately to determine
whether “a group's boundaries are so amorphous that,
in practice, the persecutor does not consider it a
group.” Ultimately, it concluded that particularity “is
merely one factor” to consider in determining whether
society would consider a collection of individuals to
be a discrete class of persons and therefore a particular
social group.228

The Seventh Circuit's Comprehensive Debunk-

ing of Social Visibility and Particularity: Cece. The
Seventh Circuit o�ered the last word from the federal
courts before the Board issued M-E-V-G- and W-G-R-.
In Cece v. Holder, the full court recognized the group
of “young Albanian women who live alone” in its most
thorough opinion on the social group standard.229 Hav-
ing rejected the Board's additions to Acosta, the court
looked only to whether the group was de�ned by an
immutable and fundamental characteristic, but in do-
ing so it discussed the proper functioning of the asylum
statute and addressed the �oodgates concern that
seems to animate the Board's additional restrictions on
particular social groups.230

Cece feared she would be kidnapped and tra�cked
for prostitution.231 The Board rejected Cece's social
group on the ground that it was de�ned by the persecu-
tion she feared.232 The Seventh Circuit explained that
the fact that individuals share an increased risk or ex-
perience of persecution does not mean they do not
share other protected characteristics and that a group
can be de�ned in part by persecution so long as that is
not the only characteristic de�ning the group.233 If
underlying, immutable characteristics account for an
individual's fear of or vulnerability to persecution,
those who share that characteristic can form a cogniza-
ble social group even though they also share an el-
evated risk of persecution. The court explained that
recognizing groups that are united by a combination of
fundamental and immutable characteristics as well as
characteristics that do not receive protection is consis-
tent with the case law and statute establishing that a
protected characteristic must be one reason for the

persecution but it need not be the only reason.234 A
social group claim thus does not fail because some of
the uniting characteristics do not receive protection so

long as the others do.235 Because Cece's age, gender,
nationality, and living status were unalterable and
fundamental (as the court rejected the government's
suggestion that she could be required to marry to avoid
harm), Cece's proposed social group satis�ed

Acosta.236

The en banc court also discussed how membership
in a social group is only the �rst step toward asylum
and that the requirement of nexus is “where the rubber
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meets the road.”237 According to the court, the breadth
of a particular social group says little about the number
of people who actually qualify for asylum because an
applicant must demonstrate she fears persecution on
account of her protected characteristic; here, the court
analogized the asylum framework to Title VII.238

Under that statute, the protected groups of women or
African Americans are large, but the number of people
within those groups who have legitimate claims for
discrimination is not. Putting a nail in the co�n of
overbreadth as a legitimate concern, the full court
declared, “[i]t would be antithetical to asylum law to
deny refuge to a group of persecuted individuals who
have valid claims merely because too many have valid
claims.”239 Consequently, a social group does not fail
simply because it is “too broad and sweeping of a
classi�cation.”240

Addressing Cece's gender-based claim, the court
recognized that other federal courts and agency adjudi-
cators have considered that gender alone may be able
to form the basis of a social group.241 It concluded that
it need not decide that question because Cece's group
“is de�ned by gender plus one or more narrowing
characteristics” and the Board had recognized a simi-
lar group in Kasinga.242

ROUND TWO AT THE BIA:
VALDIEVIEZO-GALDAMEZ (A.K.A.
M-E-V-G-)

Valdiviezo-Galdamez Litigation on Remand

from the Third Circuit

With the Third Circuit's remand of Valdiviezo-

Galdamez and its instructions to the Board to abandon
or explain the social visibility and particularity require-
ments, immigration advocates launched a coordinated
litigation strategy, including extensive amicus brief-
ing, in an e�ort to get the Board to eliminate or at least
alter its additions to the social group standard. This
section discusses the arguments raised, the Board's re-
sponse in M-E-V-G- and W-G-R-, and the mounting
criticisms of these decisions.

On remand, the Board accepted supplemental briefs
from Valdiviezo-Galdamez and the government along
with several amicus briefs.243 In its amicus brief, the

UNHCR discussed its approach to social perception as
described in its Guidelines on International Protec-

tion244 and urged the Board to abandon social visibility
and particularity as requirements.245 UNHCR argued
that the Board's transformation of its disjunctive ap-
proach into a conjunctive one put the U.S. at odds with
the 1951 Convention and 1967 Protocol by inap-
propriately limiting the availability of international
protection.246 The group also criticized the Board's
particularity requirement as unnecessary and confus-
ing because the “protected characteristics” or “social
perception” standards employed by the UNHCR al-
ready require a group to have well-de�ned boundaries.
To the extent the Board uses particularity to exclude
groups based on size or impose additional limitations,
UNHCR maintained, the requirement is inconsistent
with the international refugee agreements.247

The law school at University of Nevada, Las Vegas
(UNLV) �led an amicus brief focused on the legal
standards for particular social groups as developed by
other countries party to the 1951 Convention and 1967
Protocol.248 It argued that because the Refugee Act of
1980 incorporates the international refugee treaties
into United States law, the Board should take into ac-
count the interpretations of other parties to those agree-
ments in order to promote its uniform application.249

UNLV reviewed the interpretation of the term “partic-
ular social group” in the common law countries of
Canada, the United Kingdom, Australia, and New
Zealand as well as the standards applied in many civil

law countries.250 It urged the Board to follow the
practice in the vast majority of these countries that ap-
plies social perception as an alternative to the Board's
standard in Acosta, rather than as an additional

requirement.251

The National Immigration Justice Center (NIJC)
also submitted an amicus brief describing the Board's
new approach as unfaithful to Acosta and unfair to ap-

plicants, particularly those who proceed pro se.252 NIJC
challenged the new requirements as inconsistent with
the principle of ejusdem generis, as a con�ation of the
term “particular social group” with the nexus require-
ment, as unnecessary given the �ltering structure of
the asylum statute, and as inconsistent with the INA in
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restricting the size of social groups.253 The organiza-
tion also highlighted the di�culties created by the need
to articulate narrow and highly speci�ed groups to
meet particularity while also demonstrating that the
group is recognized by society as a whole: “[i]f the ap-
plicant de�nes a group broadly, she risks the Board
rejecting her proposed group as too vague. But if she
creates a group that is too narrow, it may not be
considered socially visible.”254 This dynamic is par-
ticularly complicated by the fact that the asylum ap-
plication does not require a social group articulation
and applicants often complete it without legal repre-
sentation or English pro�ciency.255

DHS, in its supplemental brief, advocated for a new
test it labeled “social distinction.”256 Homeland Secu-
rity argued that additional clari�cation of Acosta was
necessary and requested by the Courts of Appeals.257 It
then proposed that the Board adopt a single addition to
Acosta’s standard to require that: “(1) the group is
composed of members who share a common, im-
mutable characteristic; (2) the group must be perceived
by the society in question as distinct; and (3) the social
group must exist independently of the fact of
persecution.”258 DHS explained that literal visibility or
easy identi�cation by the public should not be required
but rather “the focus should be on whether the society
meaningfully distinguishes persons with the shared
characteristic from persons who do not possess the
trait.”259 DHS further noted that in its view particular-
ity was best understood as part of the test for social
distinction and not as a separate, independent

requirement.260

DHS also emphasized the administrative law prin-
ciples that allowed the Board to rea�rm its position or
adopt DHS' while obtaining deference from the federal
courts. It noted the Third Circuit's statement in
Valdiviezo-Galdamez II that the Board could add new
requirements to or change its interpretation of “partic-

ular social group.”261 Then, in a lengthy footnote, DHS
described its view of the expansive interpretive space
within which the Board could operate and how the
Board's new standard for particular social groups
could readily satisfy the basic constraints of federal

court review.262 DHS noted that the groups that were

recognized in Kasinga, Toboso-Alfonso, and Fuentes

would be cognizable under the Board's requirements
or DHS' new test, and therefore the new approach did
not represent a departure from precedent. (Notably,
DHS did not contend that the Board had actually ap-
plied its social visibility and particularity tests in those
cases.)263 It then stated that in any event, under FCC v.

Fox Television Stations, Inc.,264 the Board need not
conform to its own precedent, and that it had satis�ed
the minimum requirement of “demonstrating aware-
ness” of its addition to the prior standard.265 Quoting
Fox Television, DHS explained that the Board “need
not demonstrate to a [reviewing] court's satisfaction
that the reasons for its re�nement are better than its
reasons for the foundational Acosta standard. Rather,
it su�ces that the new policy is permissible under the
statute, that there are good reasons for it, and that the
agency believes it to be better, which the conscious
change of course adequately indicates.”266

The Board took the unusual step of holding oral
argument in the case and permitted UNHCR to

participate.267 The Board asked the representatives at
oral argument to recommend re�nements to the Acosta

framework, address the role of social visibility and
particularity in analysis of particular social groups,
and discuss how DHS' social distinction test would fa-

cilitate the Board's analysis of this asylum ground.268

The BIA Doubles Down and Rebrands: M-E-

V-G- AND W-G-R-

On February 7, 2014, the Board issued its preceden-
tial decision on remand along with one in a companion
case involving a former gang member from El

Salvador.269 In Matter of M-E-V-G-, the Board ulti-
mately did not decide whether Valdiviezo-Galdamez's
proposed social group of “Honduran youth who have
been actively recruited by gangs but who have refused
to join because they oppose the gangs” was

cognizable.270 Instead, it stated it was providing ad-
ditional explanation and clari�cation of its interpreta-
tion of “particular social group” to be applied on

remand.271

As suggested by DHS, the Board began by invoking
Chevron’s deference principles for its interpretation of
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this term and noting its authority under Fox Television
to change its view so long as it provides a reasoned
explanation for the shift.272 The Board maintained,
however, that its decision in M-E-V-G- did not repre-
sent a shift.273 It positioned the decision as a response
to the need for clari�cation and increased uniformity
since Acosta and the call from circuit courts for further
explanation of its standard.274 (The Board did not ac-
knowledge though that the majority of those calls were
for clari�cation of its additional requirements, not of
Acosta.275) The Board described the limits of refugee
protection that do not encompass harm from natural
disasters, civil strife, or war.276 Again employing the
canon of ejusdem generis,277 it posited that the other
protected grounds involve more than an immutable
characteristic but also contain a component of “exter-
nal perception” and a characteristic that “separates
various factions” of a particular society.278

Proceeding to its analysis of “particular social
group,” the Board disavowed any requirement of “oc-
ular” or “on-sight” visibility, claiming that this was
never its intent.279 It therefore renamed the require-
ment of “social visibility” as “social distinction.”280

The Board then reviewed its three requirements that a
particular social group be “(1) composed of members
who share a common immutable characteristic, (2)
de�ned with particularity, and (3) socially distinct
within the society in question.”281

The Board left Acosta’s conception of common im-
mutable characteristics unaltered. It described particu-
larity as concerned with the “boundaries” of the group
and consistent with the speci�city present in the other
grounds of protection.282 Particularity, according to the
Board, requires “characteristics that provide a clear
benchmark for determining who falls within the group”
and thus “commonly accepted de�nitions.”283 A group
also must be “discrete” and must not be “amorphous,
overbroad, di�use, or subjective.”284

Social distinction, as described by the Board, re-
quires the group to be “perceived as a group by soci-
ety” but does not require the individual members to be
identi�ed on sight.285 In response to the question posed
by Henriquez-Rivas as to whose perception matters,
the Board stated de�nitively that social distinction “is

determined by the perception of the society in ques-
tion, rather than by the perception of the persecutor.”286

It justi�ed this departure from the views of several
circuit courts on the ground that a focus on the perspec-
tive of the persecutor would con�ate “social distinc-
tion” with the requirement of nexus and con�ict with
its case law that rejects, as circular, groups de�ned by
the common characteristic of experiencing
persecution.287 The Board acknowledged that persecu-
tion occurring only in a remote region of a country
could limit the inquiry of social distinction to “a more
limited subset of the country's society.”288 But the
Board concluded that “[o]nly when the inquiry in-
volves the perception of the society in question will
the ‘membership in a particular social group’ ground
of persecution be equivalent to the other enumerated
grounds of persecution.”289

Turning to the evidentiary burdens on applicants,
the Board asserted that applicants with claims on other
protected grounds bear the burden to establish the ex-
istence of a political or religious group, for example,
and that the group “is recognized as such in the rele-
vant society.”290 The Board posited that its require-
ment for social groups was no di�erent and could be
met with “country condition reports, expert witness
testimony, and press accounts of discriminatory laws
and policies, historical animosities, and the like.”291

The Board then asserted that each of its key social
group precedents before the advent of social visibility
and particularity was consistent with these

requirements.292

The Board's consideration of international standards
was terse. It stated, as it had in past decisions, that the
international interpretations of “particular social
group” from the 1951 Convention and 1967 Protocol
were not controlling and that its interpretation “more
accurately captures the concepts underlying the United
States' obligations under the Protocol,” invoking Chev-

ron deference again.293 It cited the directive of the
European Union which refers particular social groups
as de�ned by an immutable characteristic and per-

ceived by society as distinct.294 UNHCR and UNLV
had addressed the force and function of this directive
that had not been adopted by all members and did not
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prevent a disjunctive approach to the two criteria.295

The Board, however, did not address these points, or
mention prominent EU nation decisions taking exactly
the opposite reading of the EU document.

Finally, the Board discussed its application of social
visibility and particularity in the context of other
proposed social groups involving gang resistance. It
characterized gangs as generating endemic civil strife
and criminal violence that is both widespread and
indiscriminate.296 The Board noted that problems
caused by gangs may be better addressed by temporary
protected status rather than refugee protection.297 But
the Board made clear that its decisions in S-E-G- and
E-A-G- were not categorical rejections of all gang-
based claims and did not reject the social group in M-E-

V-G-.298 Instead, it remanded the case for the immigra-
tion judge “to engage in any fact-�nding that may be
necessary to resolve the issues in this case.”299

In W-G-R-, issued the same day, the Board rejected
the claim based on membership in the particular group
of “former members of the Mara 18 gang in El Salva-
dor who have renounced their gang membership.”300

The �rst two-thirds of the decision discusses the
Board's social group standard, often in nearly identical
terms as in M-E-V-G-.301

Applying those tests to respondent's proposed social
group, the Board concluded that the group lacked
particularity because it is too “di�use, . . . broad[,]
and subjective.”302 This was because the group could
include persons of “any age, sex, or background” and
was not limited to those with “meaningful involve-
ment” in the gang. The Board determined that people
who joined the gang at a young age and left years ago,
shortly after initiation and without performing any
criminal acts, would not be perceived by society as
part of the same group as a long-term, hardened gang
member with an extensive criminal record.303 The
Board concluded that members of society should gen-
erally agree on who is included in a group and that ev-
idence the group is recognized by society was
lacking.304 It continued to explain that the group would
need further speci�city to be particular and that any
group characterized by a former association may well
require additional de�nition with respect to “the dura-

tion or strength of the members' active participation
. . . and the recency of their participation.”305 Nor, ac-
cording to the Board, did respondent demonstrate that
his group had the requisite social distinction—again
because the record contained “scant evidence that
Salvadoran society considers former gang members
who have renounced their membership as a distinct
social group.”306

Key Criticisms of M-E-V-G- AND W-G-R-

Not surprisingly, the Board's choice to rea�rm
social visibility—now renamed social distinction—
and particularity in M-E-V-G- and W-G-R- was de-
nounced by advocates.307 Criticism of the decisions
centers around three main themes. First, the Board's
tests restrict the availability of refugee protection for
applicants with claims based on membership in a par-
ticular social group in a way that is inconsistent with
the other protected grounds and the statute itself.
Second, the Board's new social group doctrine contra-
dicts its earlier decisions under Acosta, and continues
to obscure the analysis of these claims. Third, the ad-
ditional requirements present equitable challenges for
applicants and administrability challenges for the im-
migration courts.

One of the principal concerns with the standards as
described in the new decisions is that they function to
screen out large groups based on size or breadth—a re-
striction the Board does not place on the other pro-
tected grounds, that it rejected in Toboso-Alfonso,308

and which has no basis in the INA. The Board imposes
this limitation through its expansive de�nition of
particularity, which describes the need for clear bound-
aries for the group and rejects “overbroad” or “di�use”
characteristics.309 But the concept of “delineation”310

has little to do with the narrowness or homogeneity of
the group.311 In discussing the example of landowners,
the Board states that this group “would likely be far
too amorphous to meet the particularity requirement in
Canada.”312 Yet, that is simply untrue. Such a group
has clear boundaries based on a common de�nition; it
just may be large and diverse. Further, narrowness (as
opposed to a group that encompasses a “major seg-
ment[] of the population”),313 and internal homogene-
ity are not required for the other protected grounds. It
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is enough that an individual possess the religious
belief, even if it is shared by many, and it is irrelevant
whether the individuals who share that religious belief
vary in age, sex, background, length and fervency of
belief so long as they meet the nexus requirement.314

The Ninth and Seventh Circuits have rejected limits
based on the size or heterogeneity of the group.315 And
nothing in the statute supports such limits.316

As NIJC's amicus brief described, the Board further
limits social group asylum claims by creating stan-
dards for particularity and social visibility that work in
opposition to one another. Social distinction requires a
group to be characterized in a way that “meaningfully
distinguishe[s]” those with the characteristic “from
those who do not.”317 For societal recognition to attach
a group must be de�ned in terms that “have socio-
cultural resonance in the country at issue.”318 On the
other hand, to be particular, the group must be de�ned
in narrow and speci�c terms, and with terms that limit
internal heterogeneity of the group.319 These require-
ments work together to eliminate social group claims,
as W-G-R- demonstrates. The Board there required the
group to be de�ned with more speci�city so as to elim-
inate the variation in age, sex, background, nature of
association with the gang, and recency of

membership.320 The result would be a group de�ned
something like “men between the ages of 15 and 20
who were members of the Mara 18 for two years or
less and renounced their membership within 5 years.”
While such a group may have well-de�ned bounda-
ries, it would not likely have social salience under the
Board's de�nition. The Tenth Circuit's decision in
Rivera-Barrientos �nding that “women in El Salvador
between the ages of 12 and 25 who resisted gang
recruitment” was particular but not socially visible il-

lustrates just that.321 Taken together, these require-
ments make claims based on social group membership
far more di�cult than claims on other grounds in viola-
tion of ejusdem generis principles and threaten to read
“particular social group” out of the statute with no con-

gressional authorization to do so.322

As described by UNHCR and UNLV, the decisions
are also out of step with international standards on
social group protection, principles of treaty interpreta-

tion, and the law of other countries party to the interna-
tional refugee agreements. These inconsistencies raises
doubts about whether U.S. law complies with the
country's international obligations, as Congress in-
tended it to do when enacting the Refugee Act. M-E-
V-G- essentially concedes that its prior claims of sup-
port in the UNHCR social group guidelines were
unjusti�ed given their disjunctive approach to im-
mutability and social perception, but the Board then
pivots to isolated language in a European Union Direc-
tive that, while it might be read to require both im-
mutability and social distinction, has in fact been
interpreted by key EU nations to provide the two tests
as alternatives not dual requirements, consistent with
the UNHCR guidelines.323 That the directive does not
compel member countries to require both tests, and
that prominent EU states follow the UNHCR's disjunc-
tive test in the application of their own laws, are crucial
facts that the Board's treatment of international law
simply ignores.324

Advocates have also raised doctrinal concerns
regarding the Board's continued lack of consistency
and clarity. The Seventh, Third, and Ninth Circuits
highlighted the Board's cases in Kasinga, Toboso-
Alfonso, and Fuentes as decisions that must be recon-
ciled with the new standard or at least be addressed in
the Board's explanation of its additional
requirements.325 In response, the Board quoted Fox

Television as permitting an agency to change its posi-
tion but then said it was not.326 It discussed the three
decisions, not to show that the groups would meet the
new tests, but instead as if social distinction and
particularity had been part of its analysis all along,
when in fact those decisions re�ect none of those
concerns.327 In M-E-V-G-, the Board simultaneously
enumerated a three-part test that was not the law when
Acosta, Kasinga, Toboso-Alfonso, and Fuentes were
decided and maintained that it is not changing its inter-
pretation of “particular social group.”328 Whether
federal courts �nd this denial plausible and, if not,
whether they �nd that the Board has put forth a “rea-
soned explanation” or “displayed awareness that it is
changing its position” as Fox Television requires,
remains to be seen.

The decisions do little to dispel confusion over the
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interaction between the separate requirements of
particularity and social distinction. The Board prefaced
its analysis of the social group standard by discussing
its duty to guide the courts to “provid[e] a consistent,
authoritative, nationwide interpretation of ambiguous
provisions of the immigration laws.”329 The courts in
Valdiviezo-Galdamez II, Henriquez-Rivas, Gatimi, and
Rojas-Perez described the Board's failure to provide
that guidance with respect to its social visibility and
particularity requirements. The Board acknowledged
in M-E-V-G- that “there is considerable overlap be-
tween the ‘social distinction’ and ‘particularity’

requirements, which has resulted in confusion.”330 But
its explanation remains confounding. For example, in
describing the two separate tests, it states,

Societal considerations have a signi�cant impact on
whether a proposed group describes a collection of
people with appropriately de�ned boundaries and is
su�ciently “particular.” Similarly, societal consider-
ations in�uence whether the people of a given society
would perceive a proposed group as su�ciently sepa-
rate or distinct to meet the “social distinction” test.331

It is di�cult to see how the tests vary and what “soci-
etal considerations” entail.

As applied in WGR, the evidentiary failing for each
test appeared to be the same. The respondent's group
was not particular for lack of evidence that it “is

recognized within the society”332 and was not socially
distinct for lack of evidence that former gang members
are “considered to be a distinct group by

Salvadorans.”333 The di�erent showing required to es-
tablish each requirement remains unclear. The Board's
failure to recognize any social group since the advent
of the new requirements perpetuates the confusion
because it has provided no a�rmative examples of how
the record in a given case satis�es each of the tests in a

way that would illustrate their “distinct” inquiries.334

The doctrinal distinction between nexus and the
protected ground of particular social group member-
ship also remains muddy. The Board rejected the posi-
tion of the Second, Seventh, and Ninth Circuits that
the persecutor's perception of a shared immutable or
fundamental characteristic could be su�cient to estab-

lish a particular social group.335 It reasoned that social

distinction could not be based solely on the perception
of the persecutor because if it did, the requirement
would collapse with nexus. This logic is backwards.
Instead of the Board recognizing that its social visibil-
ity standard was redundant with nexus and thus contra-
indicated by the statutory structure itself, the Board
held fast to its requirement but “re�ned” it in an at-
tempt to avoid con�ation. With the de�nition of the
social distinction driven by what it cannot mean, social
distinction seems to be a requirement in search of a
purpose.

Here, the purpose appears to be not based in the stat-
ute but rather restricting social group claims. By
requiring perception of the group by society generally,
and not just the persecutor, the Board is imposing a
“nexus-plus” test that is not required for the other
protected grounds and is far more di�cult to meet. For
someone with a claim based on political belief, it is
enough to show that she possesses that belief and that
her persecutors are targeting her as a result. Contrary
to the Board's ejusdem generis analysis, there is no
“external perception component” that extends beyond
that of the persecutor for protection on the other
grounds and its requirement of this broader perception
for social groups is unfounded as a result.336

Turning to the practical challenges imposed by the
tests, the Board requires applicants, many of whom are
pro se, to articulate a group that conforms to the
competing social distinction and particularity stan-
dards and to meet the substantial evidentiary burden
imposed. An applicant must ensure that her particular
social group is well-de�ned by characteristics that are
precise, have a common de�nition, and are not amor-
phous, overbroad, di�use, vague, or subjective.337 Ad-
ditionally, the group must be perceived as one by soci-
ety, and not just by the applicant's persecutors.338 To
do this, the Board suggests providing expert testimony,
country condition reports, and press accounts.339

The decision in W-G-R- demonstrates just how dif-
�cult it is for an applicant to meet these standards.
First, an applicant must run the gauntlet of social group
formulation on the I-589 that does not provide a place
for the formulation and does not inform an applicant
of the complicated and interwoven standard the im-
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migration court will apply. Then an applicant must
support the group formulation with sociological
evidence. The Board found in W-G-R- that the ap-
plicant's evidence discussing stigma and discrimina-
tion associated with former gang membership was
insu�cient to show distinction because it did not
identify the precise reason for the stigma and discussed
discrimination against other people within Salvadoran
society as well.340 Although the immigration judge
found the respondent credible,341 his claim failed for
lack of documentary and expert evidence.

Additionally, because both tests require an applicant
to show her group is “recognized within the society”342

and “considered to be a distinct group,”343 immigration
judges must evaluate whether the testimony, country
conditions, and any other evidence is su�cient to meet
this sociological standard. Not only is the requirement
onerous on applicants, but it forces judges to evaluate
issues outside their expertise.344 M-E-V-G- and W-G-R-

again illustrate the administrative challenges that
ensue. In M-E-V-G-, the Board posits that the group of
landowners might be cognizable in one society but not
in another depending on the degree of development
and “oligarchical” structure.345 How an immigration
judge would evaluate evidence of this is not addressed.
The Board rejects the group of former gang members
because “[i]t is doubtful” that society would consider
someone who had joined the gang at a young age, left
years ago, and had little involvement while a member
to be in the same group as a long-time, active member

who had recently defected.346 The Board, however,
cites no evidence for this supposition. It also second-
guesses the report on gangs in the record and suggests
an alternative reason for the stigma and discrimination

the report ascribes to former gang members.347

The Board frames both opinions with citations to
Chevron and Brand X, pointing to principles of defer-
ence to administrative interpretations. The decisions
go to great lengths to address the speci�c failings
raised by those circuit courts that have not accorded
deference, but, notably, the Board never states that it
declines to follow the contrary decisions in those

circuits.348 At any rate, the critiques lodged against
M-E-V-G- and W-G-R- provide compelling reasons for

federal courts to withhold this deference, and several
circuit courts are now poised to decide whether to do
so. The next part of this Brie�ng identi�es litigation
that will advance these criticisms, and the Appendix
identi�es additional resources for lawyers handling
social group claims in the wake of the Board's new
decisions.

PARTICULAR SOCIAL GROUPS
AFTER M-E-V-G- AND W-G-R-

Cases challenging the Board's newest explanation
of the social visibility (now distinction) and particular-
ity tests in M-E-V-G- and W-G-R- are already pending
in circuit courts, and the existing circuit split regarding
deference to the Board's social group precedents
makes eventual Supreme Court review a distinct
possibility. Other options for advocacy could include
asking the Attorney General to certify an appropriate
case in order to roll back the Board's �awed social
group precedents, seeking a social group regulation
consistent with Acosta, or pursuing a legislative �x.
Whether any of these options can succeed is unknown,
so the legal standard for particular social group claims
is likely to remain uncertain for a signi�cant period of
time.

The remainder of this Brie�ng takes note of deci-
sions and administrative actions since M-E-V-G- and
W-G-R-, points out potentially signi�cant social group
litigation now in the pipeline, and directs practitioners
to additional resources they can access for assistance
formulating social groups and documenting their social
group claims.

Notable Litigation, Decisions, and

Administrative Actions

The BIA remanded M-E-V-G- to an immigration
judge and the case is not pending before the Third
Circuit. However, the petitioner in another case pre-
senting a very similarly formulated social group of
young Honduran males who have resisted recruitment
by MS-13 because they oppose the gang �led his open-
ing brief in late May with amicus support from AILA
and NIJC.349 This case could be the Third Circuit's �rst
opportunity to respond to the Board and decide
whether it will continue to deny deference to the new
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tests after M-E-V-G-. The respondent in W-G-R- did
�le a timely petition for review with the Ninth Circuit
on March 10, 2014, and has received a stay of removal
from the court. His opening brief is due in September
and the case is sure to attract signi�cant amicus
support.350 Another former gang member claim now
before the Second Circuit is Ordonez-Azmen v. Holder.
The petitioner has amicus support from UNLV and he
�led a supplemental brief in April addressing M-E-

V-G- and W-G-R-.351 This case is noteworthy because
the Board's new decisions hold for the �rst time that
the social distinction/visibility test must be “deter-
mined by the perception of the society in question,
rather than by the perception of the persecutor[,]”352

but this is contrary to the Second Circuit's prior deci-
sions indicating that members of a valid social group
share “some fundamental characteristic in common
which serves to distinguish them in the eyes of a
persecutor—or in the eyes of the outside world in
general.”353 Because of this unacknowledged con�ict,
Ordonez-Azmen has asked the Second Circuit to
reconsider and withdraw the deference it previously
extended to the Board's social visibility and particular-
ity criteria in Ucelo-Gomez v. Mukasey.354

To date only the Ninth Circuit has addressed M-E-

V-G- or W-G-R- in a published decision. In Pirir-Boc

v. Holder, the Ninth Circuit remanded the Board's de-
cision rejecting an asserted social group of Guatema-
lan “individuals taking concrete steps to oppose gang
membership and gang authority.”355 While the Ninth
Circuit accepted that M-E-V-G- declined its sugges-
tion in Henriquez-Rivas that a persecutor's perceptions
should be su�cient to establish the social visibility/
distinction element,356 the court explicitly reserved
judgment “whether the BIA's requirements of ‘social
distinction’ and ‘particularity’ constitute a reasonable
interpretation of ‘particular social group.’ ’’357 The
court found the Board's dismissal of Pirir-Boc's claim
by reference to S-E-G-'s rejection of a similarly
phrased social group was not “consistent with [M-E-

V-G- and Acosta because] the BIA may not reject a
group solely because it had previously found a similar
group in a di�erent society to lack social distinction or
particularity.”358 The Ninth Circuit warned the Board
it must honor its own precedents by making a case-by-

case, fact-based determination of whether the respon-
dent, brother to a former gang member from Guatema-
la—and himself a Guatemalan man who had refused
to join the gang—had established particularity and
social visibility. The court advised the Board to con-
sider on remand whether Pirir-Boc's social group was
cognizable in light of Henriquez-Rivas, which the
court deemed a similar social group.

Pirir-Boc is the only published decision to discuss
M-E-V-G and W-G-R-, but since the Board issued these
decisions there have been a small number of published
circuit opinions addressing social group claims without
mentioning the Board's precedents.359 Otherwise there
have been eleven decisions that cited M-E-V-G- or
W-G-R-, all unpublished, and all in the Ninth Circuit.
In each of the cases, the Ninth Circuit remanded for a
determination of the impact, if any, of the BIA
decisions.360 Three of the decisions speci�cally identi-
�ed the issue as one of cognizability of the proposed
particular social group.361

In the area of gender related social groups, DHS and
DOJ still have not promulgated any �nal social group
regulations. In the wake of L-R- and R-A-, DHS and
immigration judges can and should continue to recog-
nize domestic violence as a basis for asylum and with-
holding, though treatment of these claims is subject to
inconsistency given the absence of binding regulatory

or Board authority on point.362 Practitioners should
know that between 2011 and 2012 the Board solicited
amicus briefs from the American Immigration Lawyers
Association (AILA) in seven separate Central Ameri-
can domestic violence asylum cases, and in each case
asked the parties and amici curaie to provide briefs
that “speci�cally and comprehensively address the is-
sue of whether domestic violence can, in some in-
stances, form the basis of an asylum or withholding of

removal claim.”363 Of the seven appeals, DHS was able
to remove six from the Board's docket by motions
withdrawing its own appeal, agreeing to a grant of
relief, or by seeking remand for further proceedings
and development of the factual record with respect to

social group, nexus, or other issues.364 The only case
still pending is Matter of K-C-. AILA's amicus brief in
K-C- urged the Board to recognize the social group of
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“Guatemalan women,” without more, or, alternatively,
a version of de�nition proposed by DHS in R-A- and
L-R-, “Guatemalan women in domestic relationship
who cannot leave.”365 CGRS also �led an amicus brief
calling on the Board to grant asylum without remand
after recognizing one of the social groups supported in
the AILA brief since the undisputed record established
K-C-'s eligibility in all respects.366

The Board also has before it in Matter of R-P- the
long-pending appeal of one respondent who seeks rec-
ognition of the gender per se social group “Guatema-
lan women.”367 R-P- was gang raped and gave birth as
a result, and she provided extensive evidence that the
government of Guatemala was unable and unwilling to
protect her, but the BIA rejected her social group as
“overbroad” in an unpublished decision368 The case
was previously on appeal to the Eighth Circuit but was
remanded pursuant to a joint stipulation of the parties
following the Ninth Circuit's decision in Perdomo v.

Holder, which remanded another unpublished Board
decision denying a nearly identically de�ned social
group.369 Both CGRS and NIJC �led amicus briefs
with the Board in support of R-P-'s asylum claim.370

One disturbing development not directly concerning
the social group standard but that implicates the M-E-

V-G- and W-G-R- decisions is the February 2014
amendment of the U.S. Citizenship and Immigration
Services' credible fear instruction manual used to train
asylum o�cers.371 The statutory de�nition of “credible
fear of persecution” is “a signi�cant possibility . . .
that the alien could establish eligibility for

asylum[.]”372 The revised USCIS RAIO Manual cites
M-E-V-G- and states “[f]or a credible fear of persecu-
tion, there must be a signi�cant possibility that the ap-
plicant can establish that the persecutor was motivated
to harm him or her on account of his or her . . .

membership in a particular social group.”373 Regret-
tably, the new manual appears to raise the threshold
for “signi�cant possibility” by requiring that the ap-
plicant “demonstrate a substantial and realistic pos-

sibility of succeeding.”374 These revisions are an ille-
gitimate attempt to limit credible fear claims by
Central Americans and Mexicans, and they have been
harshly criticized by advocates because they risk

exacerbating already disturbing trends in DHS treat-

ment of asylum seekers in the credible fear process.375

This includes prejudgment and rejection by asylum of-
�cers of potentially meritorious claims for protection,
especially gang-related claims, which o�cers may
mistakenly feel licensed to reject as lacking a substan-
tial and realistic possibility of success on social group

grounds376—a problem similar to the Board's improper
and categorical treatment of the gang-related claim in

Pirir-Boc.377

General Considerations and Resources

Because the future of the legal standard governing
particular social groups is uncertain and the social
distinction and particularity tests present additional
obstacles not applied to other grounds of protection,
lawyers should always consider whether a client's
claim could be based on an alternative ground—politi-
cal opinion, religion, race, or nationality. For example,
in the context of gang-resistance, applicants asserting
political opinion and religion based claims have often
faced di�culties proving nexus, but these can still be
viable alternatives in addition to or instead of even
harder social group claims, depending on the facts and

the quality of the record you can build.378 There are
two notable cases pending in the Ninth Circuit now
that provide examples of this strategy. In Colocho v.

Holder, Harvard's Immigration and Refugee Clinical
Program, along with other amici, are supporting the
political opinion claim of an asylum seeker who as a
teenager was brutally assaulted and threatened by
Salvadoran gang members because of his participation
in a youth group widely known to oppose the gang and

its activities.379 Colocho built a strong record of his
activities in El Salvador, the gang's knowledge of and
speci�c reactions to his activities, and extensive
country conditions evidence demonstrating that the
gang has come to e�ectively operate as an alternative

government in El Salvador today.380 In G-M- v. Holder,
CGRS is co-counsel to an family of Salvadoran asylum
applicants who established a strong record document-
ing gang persecution directed at them because as
Evangelical Christians they were proselytizing with a
focus on recruiting youth into the Church and discour-

aging them from joining the gang.381
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As described in part three, the Third and Seventh
Circuits have refused to defer to the Board's social vis-
ibility and particularity tests and apply neither, the
Ninth Circuit has withheld judgment on whether they
are reasonable tests, the Fourth Circuit has pointedly
avoided addressing social visibility but defers to
particularity, and with some caveats other circuits have
with varying degrees of enthusiasm deferred to and
applied both tests. It remains unknown how these
courts will react to M-E-V-G- and W-G-R- and whether
circuit courts may change their positions with respect
to social distinction and particularity as the Board has
most recently explained these tests, so the current state
of the law in your circuit could improve or get worse
going forward. In general, therefore, advocates in all
circuits who are presenting claims before DHS or
EOIR should formulate social groups to meet the new
tests, and, crucially, build records including detailed
country conditions evidence and expert testimony that
can satisfy immutability, social distinction, and
particularity. Within the Seventh and Third Circuits,
where the courts have refused to give deference to
social visibility and particularity, it is advisable to ar-
ticulate alternative social groups—one geared to
Acosta alone, and another designed to satisfy social
visibility/distinction and particularity. In other circuits,
considering circuit case law and the type of social
group claim presented, it will often make sense to fol-
low the same pattern and to formulate alternative social
groups. In all circuits, whenever it is in your client's
interests, you should then raise and preserve objec-
tions to the Board's social distinction and particularity
requirements, as discussed in Part three, in case it is
later necessary to take an appeal.

Practitioners should take advantage of available re-
sources in planning case strategy and formulating their
social groups. For example, at the website of the
Center for Gender and Refugee Studies (CGRS),
lawyers and other asylum advocates can request tech-
nical assistance in formulating a social groups tailored
to the circumstances of individual cases, and obtain
practice advisories, expert declarations, country condi-
tions reports, briefs and decisions, as well as referrals
to potential experts.382 Also, the National Immigrant
Justice Center (NIJC) has issued an excellent practice

advisory on social group claims following M-E-V-G-

and W-G-R-,383 with helpful guidance on formulating

social groups in a companion webinar slideshow.384

Finally, the Appendix contains resources which
provide important legal authority and guidance as a
starting point for practitioners developing social
groups claims in a variety of speci�c contexts.
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72Sanchez-Trujillo v. I.N.S., 801 F.2d 1571,
1572–73 (9th Cir. 1986).

73Id. at 1576.
74Id.
75Id. at 1577.
76947 F.2d 660 (2d Cir. 1991).
77Id. at 663.
78Id. (quoting De Valle v. I.N.S., 901 F.2d 787, 793

(9th Cir. 1990); Ananeh-Firempong v. I.N.S., 766 F.2d
621, 626 (1st Cir. 1985)).

79Id.
80The Eighth Circuit in Safaie v. I.N.S., 25 F.3d

636, 640 (8th Cir. 1994) also sought to limit large and
broad social groups but in doing so con�ated social
group cognizability with well-founded fear and nexus,
stating “We believe [the social group of Iranian
women” is overbroad, because no fact�nder could rea-
sonably conclude that all Iranian women had a well-
founded fear of persecution based solely on their
gender.”

81225 F.3d 1084, 1087 (9th Cir. 2000).
82Id. at 1092 (citing Lwin v. I.N.S., 144 F.3d 505,

511–12 (7th Cir. 1998)).
83Id. at 1092–93 (emphasis in original).
84Ochoa v. Gonzales, 406 F.3d 1166, 1171 (9th

Cir. 2005) (citing Sanchez-Trujillo, 801 F.2d at 1577)
(rejecting as overbroad the particular social group of
“business owners in Colombia who have rejected
demands by narco-tra�ckers to participate in illegal
activity”).

85Perdomo v. Holder, 611 F.3d 662, 667 n.5,
667-69, (9th Cir. 2010). The Ninth Circuit en banc
returned to this concept again in Henriquez-Rivas v.
Holder, 707 F.3d 1081, 1093–94 (9th Cir. 2013) (en
banc) and rejected the requirement that social groups
be homogeneous across all traits. See Circuit Courts
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Split on Social Visability and Particularity, infra.
86Id.
87Gao v. Gonzales, 440 F.3d 62 (2d Cir. 2006),

cert. granted, judgment vacated on other grounds, 552
U.S. 801, 128 S. Ct. 345, 169 L. Ed. 2d 2 (2007). Gao
states that although Gomez “used broad language that
could (and has) been read as con�icting with Matter of
Acosta, [. . .] this Court rejected Gomez's claim not
because the social group she de�ned was too ‘broadly
based’ but rather because ‘there is no indication that
Gomez will be singled out for further brutalization on
[the basis of her past victimization].’ In other words,
Gomez can reasonably be read as limited to situations
in which an applicant fails to show a risk of future
persecution on the basis of the ‘particular social group’
claimed, rather than as setting an a priori rule for
which social groups are cognizable.” Gao, 440 F.3d at
69 (quoting Gomez, 947 F.2d at 664).

88For a comprehensive, comparative analysis of
international interpretations of “particular social
group,” see Marouf, Foreign Authorities, supra note
34, at 421–45.

89Canada (Attorney-General) v. Ward, [1993] 2
S.C.R. 689, 739 (Can.).

90Islam v. Sec'y of State for the Home Dep't and
Regina v. Immigration Appeal Tribunal and Another
Ex Parte Shah, [1999] 2 A.C. 629 (H.L.) 640–41
(U.K.).

91Refugee Appeal No. 1312/93, Re GJ 27–28 (N.Z.
Refugee Status Appeals Authority, Aug. 30, 1995).

92Applicant A v. Minister of Immigration & Ethnic
A�airs, [1997] H.C.A. 4, 190 CLR 225, 264 (McHugh
J).

93Id.
94Id.
95Minister for Immigration & Multicultural A�airs

v. Zamora, (1998) FCR 458, 454 (Austl.).
96UNHCR Social Group Guidelines, supra note 10.
97Id. at ¶¶ 6–7.
98Id. at ¶ 6.
99Id. at ¶ 7.
100Id. at ¶ 9.
101Id. at ¶ 11 (emphasis added).
102Id.
103Id. at ¶¶ 15–16, 17–18.
104Id. As a companion to the general social group

guidelines, UNHCR simultaneously issued its ground-
breaking gender guidelines, which emphatically en-
dorsed gender-related claims across a number of
contexts, and rea�rmed recognition of gender-related
“particular social groups” under the UNHCR de�ni-
tion. The recognized social groups included those
composed of women, without regard to group size, and
homosexuals, transsexuals, or transvestites. Id. at
¶¶ 28–31.

105Applicant S v. Minister for Immigration &
Multicultural A�airs, (2004) 217 CLR 387, 397–98.
(Austl.).

106Id.; see also Brief of Thomas & Mack Legal
Clinic, University of Nevada, Las Vegas William S.
Boyd School of Law Supporting Respondent at 7,
Matter of M-E-V-G-, 26 I. & N. Dec. 227, 2014 WL
524499 (B.I.A. 2014).

107Applicant S, 217 CLR at ¶ 34.
108Immigration and Refugee Board, Preferred Po-

sition Paper, Membership in a Particular Social Group
as a Basis for a Well-Founded Fear of Persecution
(Mar. 1992) (allowing two-step test nearly identical to
UNHCR approach where proposed group is analyzed
�rst for immutability, and only afterwards for social
perception if immutability is lacking); Marouf, Foreign
Authorities, supra note 34 at 427.

109Refugee Appeal No. 1312/93, Re GJ 27–28
(N.Z. Refugee Status Appeals Authority, Aug. 30,
1995), at 60; Marouf, Foreign Authorities, supra note
34 at 433–34.

110See K v. Sec'y of State for the Home Dep't,
[2006] W.L.R. 733 (H.L.), [2006] UKHL 46 (U.K.);
Marouf, Foreign Authorities, supra note 34 at 427,
428–29.

111For discussion of the social group standards of
other nations, including civil law nations, see Marouf,
Foreign Authorities, supra note 34 at 434–51.

11222 I. & N. Dec. 906 (B.I.A. 1999).
113Id. at 909.
114Matter of R-A-, 22 I. & N. Dec. 906, 2001 WL

1744475 (B.I.A. 2001) (vacating the BIA's 1999 deci-
sion); see In re E-L-H-, 23 I. & N. Dec. 814, 2005 WL
1995655 (B.I.A. 2005) (explaining that Board prec-
edents vacated by Attorney General have no preceden-
tial value under 8 C.F.R. § 1003.1(g), (h)). Because
R-A- is vacated entirely and on its merits, practitioners
should object if an immigration judge ever attempts to
cite or otherwise rely on the Board's decision, and
pursue the issue on appeal if necessary.
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115The Center for Gender and Refugee Studies
(CGRS) represented Rody Alvarado and provides a
complete timeline of the case with links to all relevant
documents on its website at http://cgrs.uchastings.edu/
our-work/matter-r.

116Id.
117Asylum and Withholding De�nitions, 65 Fed.

Reg. 76588, 76589 (proposed Dec. 7, 2000) (to be
codi�ed at 8 C.F.R. pt. 208).

118Id. at 76593.
119Id. at 76594.
120Id.
121801 F.2d 1571 (9th Cir. 1986).
122Id.
123Id.
124In re R-A-, 22 I. & N. Dec. 906, 2001 WL

1744475 (B.I.A. 2001).
125Brief of DHS at 26, In re R-A-, 22 I. & N. Dec.

906, 2001 WL 1744475 (B.I.A. 2001), available at htt
p://cgrs.uchastings.edu/sites/default/�les/Matter%20o
f%20R-A-%20DHS%20brief.pdf.

126Id. at 4–5.
127Id. at 19–25.
128Id. at 20–25.
129Id.
130Id; DHS also cited and criticized the Eighth

Circuit's Safaie decision for merging social group
analysis with separate elements of the refugee de�ni-
tion. Id.

131Id. at 19–42.
13223 I. & N. Dec. 951 (B.I.A. 2006).
133Id. at 952.
134Id. at 952–53.
135Id. at 954.
136Id. at 959.
137Id. at 960.
13824 I. & N. Dec. 69 (B.I.A. 2007) (holding that

“a�uent Guatemalans” lack su�cient social visibility
to be perceived as a group by society and that the
proposed group was de�ned without adequate particu-
larity to constitute a particular social group).

139Matter of A-M-E- & J-G-U-, 24 I. & N. Dec. at
74 (citing C-A- for proposition that social visibility is a
“factor” to consider in determining whether a social

group exists, but later in same page discussing whether
respondents had established “requisite” social visibil-
ity for their proposed group).

140Matter of S-E-G-, 24 I. & N. Dec. 579, 2008 WL
2927590 (B.I.A. 2008); Matter of E-A-G-, 24 I. & N.
Dec. 591, 2007 WL 5367673 (B.I.A. 2008) (applying
S-E-G- visibility and particularity requirements to
reject PSGs of “persons resistant to gang membership”
and “young persons who are perceived to be a�liated
with gangs”).

141S-E-G-, 24 I. & N. Dec. at 582.
142See Marouf, Social Visibility, supra note 15, at

47.
143S-E-G-, 24 I. & N. Dec. at 579–80.
144Id. at 582–87.
145Id. at 586–88.
146Id. at 587.
147Id.at 585 (discussing Ucelo-Gomez v. Mukasey,

509 F.3d 70, 73 (2d Cir. 2007)).
148Id. at 584.
149Id. at 584–85.
150Id. at 585 (quoting Davila-Mejia v. Mukasey,

531 F.3d 624, 628–29 (8th Cir. 2008)).
151Id. at 585–86.
152Id.
153Matter of R-A-, 24 I. & N. Dec. 629, 2008 WL

4419696 (B.I.A. 2008).
154Id.
155Brief of DHS, In re L-R-. Available at http://cgr

s.uchastings.edu/sites/default/�les/Matter�of�LR�
DHS�Brief�4�13�2009.pdf.

156Id. at 6.
157Id.at 14.
158Id. at 17–20.
159Brief of DHS, In re; L-R-. at 16.

Id. at 16–17
160Id. at 17–18
161Id at 20–21.
162Id. at 29.
163The history of the R-A- case is detailed at the

CGRS website: http://cgrs.uchastings.edu/our-work/m
atter-r.

164Preston, Julia, “Asylum Granted to Mexican
Woman in Case Setting Standard on Domestic Abuse,”
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New York Times, August 12, 2010, available at http://
www.nytimes.com/2010/08/13/us/politics/13asylum.
html (last accessed May 12, 2014).

165See Blaine Bookey, Domestic Violence as a
Basis for Asylum: An Analysis of 206 Case Outcomes
in the United States From 1994 to 2012, 24 Hastings
Women's L. J. 107 (2013), available at http://cgrs.uch
astings.edu/sites/default/�les/DVAsylum.pdf.

166The S-E-G- respondents appealed their case to
the Eighth Circuit but eventually the case was reopened
on a joint motion �led by the respondents and DHS
that does not disturb the precedential value of the
Board's decision. See http://www.ilcm.org/litigation/S
EG�Joint�Reopening�Documents.pdf.

167Castillo-Arias v. U.S. Atty. Gen., 446 F.3d 1190
(11th Cir. 2006).

168Id. at 1198.
169Id.
170Ucelo-Gomez v. Mukasey, 509 F.3d 70 (2d Cir.

2007).
171Id. at 73 (citing Gomez v. I.N.S., 947 F.2d 660,

664 (2d Cir. 1991)).
172Id.
173Id.
174Gashi v. Holder, 702 F.3d 130, 136 (2d Cir.

2012).
175Mendez-Barrera v. Holder, 602 F.3d 21, 26 (1st

Cir. 2010).
176The First Circuit has continued to defer to the

requirements in published decisions. See, e.g.,
Beltrand-Alas v. Holder, 689 F.3d 90 (1st Cir. 2012);
Tay-Chan v. Holder, 699 F.3d 107 (1st Cir. 2012). But
two judges on the court have criticized the Board's ad-
ditional requirements and noted their rejection by the
Seventh and Third Circuits. These judges called for
additional clarity and explanation by the Board, stat-
ing that it is “particularly unclear how courts are to
square the BIA's more recent statements regarding the
social visibility requirement with its former decisions,
which allow as cognizable those characteristics in par-
ticular social groups that are only visible when made
known by individual members,” citing Kasinga and
Toboso-Alfonso. Rojas-Perez v. Holder, 699 F.3d 74,
81 (1st Cir. 2012), cert. denied, 134 S. Ct. 1274, 188
L. Ed. 2d 297 (2014) (majority opinion). The Rojas-
Perez majority continued that if under Acosta an im-
mutable characteristic is one that an individual “can-
not change or should not be required to change, it is

not clear why an individual with a hidden characteristic
need make that characteristic known for it to be
deemed immutable.” Id.

177Orellana-Monson v. Holder, 685 F.3d 511, 521
(5th Cir. 2012).

178Id. at 521–22.
179Id. at 521.
180Id.
181Id. at 521–22.
182Crespin-Valladares v. Holder, 632 F.3d 117

(4th Cir. 2011).
183Umana-Ramos v. Holder, 724 F.3d 667, 670

(6th Cir. 2013).
184Id. at 672.
185Id. at 672–73.
186Id. at 674 (citation and quotation omitted).
187Rivera-Barrientos v. Holder, 666 F.3d 641 (10th

Cir. 2012).
188Id. at 650.
189Id. at 652.
190Id.
191See, e.g., Garcia v. Holder, 746 F.3d 869, 872

(8th Cir. 2014); Constanza v. Holder, 647 F.3d 749
(8th Cir. 2011); Davila-Mejia v. Mukasey, 531 F.3d
624, 628–29 (8th Cir. 2008).

192Gathungu v. Holder, 725 F.3d 900, 908 n.4 (8th
Cir. 2013); Gaitan v. Holder, 683 F.3d 951 (8th Cir.
2012) (Colloton, J., concurring in the denial of r'hng
en banc).

193Garcia, 746 F.3d at 872.
194Constanza, 647 F.3d at 752.
195Gaitan v. Holder, 671 F.3d 678, 682 (8th Cir.

2012), cert. denied, 133 S. Ct. 526, 184 L. Ed. 2d 339
(2012).

196Gathungu, 725 F.3d at 908.
197Martinez v. Holder, 740 F.3d 902, 910 (4th Cir.

2014), as revised, (Jan. 27, 2014); Zelaya v. Holder,
668 F.3d 159, 165 n.4 (4th Cir. 2012).

198Zelaya, 668 F.3d at 166; Lizama v. Holder, 629
F.3d 440, 447 (4th Cir. 2011).

199Zelaya, 668 F.3d at 162, 166.
200Lizama, 629 F.3d at 446, 447–48.
201Crespin-Valladares v. Holder, 632 F.3d 117,

121, 125(4th Cir. 2011); Zelaya, 668 F.3d at 166.
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202Zelaya, 668 F.3d at 166.
203578 F.3d 611 (7th Cir. 2009).
204Id. at 616.
205464 F.3d 770 (7th Cir. 2006).
206Gatimi, 578 F.3d at 618.
207Benitez Ramos v. Holder, 589 F.3d 426, 430 (7th

Cir. 2009).
208Id. at 431.
209The Sixth and Fourth Circuits have agreed with

the Seventh Circuit that former gang membership is a
shared past experience impossible to change. Urbina-
Mejia v. Holder, 597 F.3d 360, 366 (6th Cir. 2010);
Martinez v. Holder, 740 F.3d 902, 911–12 (4th Cir.
2014), as revised, (Jan. 27, 2014). The Sixth Circuit
expanded on the distinction between current and for-
mer gang members, noting that repudiation of gang
membership, not gang membership itself, is the charac-
teristic former gang members should not be required
to change. Martinez, 740 F.3d at 912; see also Urbina-
Mejia, 597 F.3d at 366 (“[O]nce one has left the gang,
one is forever a former member of that gang.”). Urbina-
Mejia's claim was ultimately denied due to commis-
sion of nonserious political crimes outside the U.S.
Urbina-Mejia, 597 F.3d at 369. In Martinez, the Fourth
Circuit reached only the immutability question, �nd-
ing the group of “former members of a gang in El
Salvador” is immutable, and remanded for further
proceedings. Martinez, 740 F.3d at 913. In contrast,
the First Circuit deferred to the BIA in rejecting the
contention that former gang membership is distinct
from current membership. Cantarero v. Holder, 734
F.3d 82, 87 (1st Cir. 2013). The court in Cantarero
stated that renunciation of gang membership did not
change the shared past experiences of former gang
members, which included violence and crime. Id. at
86. The First Circuit also rejected the rationales of the
Sixth and Seventh Circuits, focusing in particular on
the Seventh Circuit's discussion of the statutory bars
to asylum. Id. (“[W]e disagree that Congress's deci-
sion not to expressly exclude former gang members is
probative of its intent as to whether they are eligible
for refugee status as a protected group.”). The Fourth
Circuit, which ruled last in time, considered and force-
fully rejected Cantarero. Martinez, 740 F.3d at 911
n.3.

210Valdiviezo-Galdamez v. Attorney General of
U.S., 502 F.3d 285, 290 (3d Cir. 2007) (“Valdiviezo-
Galdamez I”); Valdiviezo-Galdamez v. Attorney
General of U.S., 663 F.3d 582, 588 (3d Cir. 2011)
(“Valdiviezo-Galdamez II”).

211Valdiviezo-Galdamez II, 663 F.3d 582 at 603–
08.

212Id. at 604.
213Id.
214Id. at 605.
215Id. at 605–06.
216Id. at 606–07.
217Id. at 608.
218Id.
219Id. (internal quotation marks omitted).
220See, e.g., Barrios v. Holder, 581 F.3d 849 (9th

Cir. 2009); Ramos-Lopez v. Holder, 563 F.3d 855 (9th
Cir. 2009).

221707 F.3d 1082 (9th Cir. 2013) (en banc).
222Id. at 1091.
223The social group recognized by the Ninth Circuit

en banc as satisfying the Board's new standards is
substantially the same as the one the Fourth Circuit
said it rejected in Crespin-Vallodares. See Zelaya, 668
F.3d at 166; Crespin-Valladares, 632 F.3d at 125.

224Henriquez-Rivas, 707 F.3d at 1088–89 (internal
citations omitted).

225Id. at 1087–89.
226Id. at 1090.
227Id.
228Id. at 1090.
229Cece v. Holder, 733 F.3d 662, 673 (7th Cir. 2013)

(en banc).
230Id. at 668–70 & n.1.
231Id. at 667.
232Id. at 671.
233Id.
234Id. at 672–73.
235Id. at 673.
236Id.
237Id.
238Id. (citing In re H-, 21 I. & N. Dec. 337, 343,

1996 WL 291910 (B.I.A. 1996)).
239Id. at 675.
240Id.
241Id. at 676.
242Id.
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243Brief for UNHCR as Amicus Curiae Supporting
Respondent, Matter of Valdiviezo-Galdamez, 26 I. &
N. Dec. 227 (B.I.A. 2014) available at http://www.ref
world.org/docid/503653562.html; Brief for Thomas &
Mack Legal Clinic, University of Nevada, Las Vegas
William S. Boyd School of Law as Amicus Curiae
Supporting Respondent, Matter of Valdiviezo-
Galdamez, 26 I. & N. Dec. 227 (B.I.A. 2014), avail-
able at http://immigrantjustice.org/sites/immigrantjusti
ce.org/�les/VALDIVIEZO%20UNLV�Valdiviezo
%20Amicus.pdf (last accessed June 7, 2014); Brief for
The National Immigration Justice Center as Amicus
Curiae Supporting Respondent, Matter of M-E-V-G-,
26 I. & N. Dec. 227, 2014 WL 524499 (B.I.A. 2014),
available at http://immigrantjustice.org/sites/immigran
tjustice.org/�les/Valdiviezo%20NIJC%20Amicus
%20FINAL.pdf; Brief for American Immigration
Lawyers Association (AILA) Supporting Respondent,
Matter of M-E-V-G-, 26 I. & N. Dec. 227, 2014 WL
524499 (B.I.A. 2014), available at http://www.aila.or
g/content/default.aspx?docid=41045 (last accessed
June 15, 2014); Brief of DHS on Remand from the
U.S. Court of Appeals of the Third Circuit, Matter of
M-E-V-G-, 26 I. & N. Dec. 227, 2014 WL 524499
(B.I.A. 2014), available at http://www.ilcm.org/docum
ents/litigation/Valdiviezo-Galdamez�DHS�Supp�
Brief�BIA.pdf.

244UNHCR Social Group Guidelines, supra note
10.

245Brief for UNHCR as Amicus Curiae Supporting
Respondent, Matter of Valdiviezo-Galdamez, 26 I. &
N. Dec. 227 (B.I.A. 2014) available at http://www.ref
world.org/docid/503653562.html.

246Id. at 12.
247Id. at 20–21.
248Brief for Thomas & Mack Legal Clinic,

University of Nevada, Las Vegas William S. Boyd
School of Law as Amicus Curiae Supporting Respon-
dent, Matter of Valdiviezo-Galdamez, 26 I. & N. Dec.
227 (B.I.A. 2014), available at http://immigrantjustice.
org/sites/immigrantjustice.org/�les/VALDIVIEZO
%20UNLV�Valdiviezo%20Amicus.pdf (last ac-
cessed June 7, 2014); Marouf, Foreign Authorities,
supra note 34, at 425.

249UNLV Amicus Brief in M-E-V-G-, supra note
243, at 3–6.

250Id. at 9–20.
251Id. at 8–9, 20.
252Brief for The National Immigration Justice

Center as Amicus Curiae Supporting Respondent at
7–8, Matter of Valdiviezo-Galdamez, 26 I. & N. Dec.
227 (B.I.A. 2014), available at http://immigrantjustice.
org/sites/immigrantjustice.org/�les/Valdiviezo%20NI
JC%20Amicus%20FINAL.pdf.

253Id. at 9–19.
254Id. at 19–20.
255Id. at 22–24.
256Brief of DHS on Remand from the U.S. Court

of Appeals of the Third Circuit, Matter of Valdiviezo-
Galdamez, 26 I. & N. Dec. 227 (B.I.A. 2014), avail-
able at http://www.ilcm.org/documents/litigation/Vald
iviezo-Galdamez�DHS�Supp�Brief�BIA.pdf.

257Id. at 5–7.
258Id. at 8 (footnotes omitted).
259Id.
260Id. at 10.
261Id. at 5 (quoting Valdiviezo-Galdamez II, 664

F.3d at 608).
262Id. at 12 n.14.
263Id.
264556 U.S. 502 (2009).
265Brief of DHS in Valdiviezo-Galdamez, supra

note 243, at 12, n.14.
266Id. (internal quotation marks omitted).
267Letter to Counsel from DHS/ICE O�ce of Chief

Counsel, (Nov. 6, 2012) available at http://www.ilcm.
org/documents/litigation/Valdiviezo-Galdamez�BI
A�questions�for�oral�argument.pdf.

268Id.
269Matter of M-E-V-G-, 26 I. & N. Dec. 227, 2014

WL 524499 (B.I.A. 2014); Matter of W-G-R-, 26 I. &
N. Dec. 208, 2014 WL 524498 (B.I.A. 2014) (Grant,
Malphrus, Mullane).

270M-E-V-G-, 26 I. & N. Dec. at 228, 252–53.
271Id. at 234, 252.
272Id. at 230, 234 & n.9.
273Id. at 234 n.9. However, the Board did not

discuss whether its interpretations in the decisions
leading up to and including S-E-G- and E-A-G- were
new. Id.

274Id. at 231–32.
275Id. at 232.
276Id. at 235.
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277Id. at 234.
278Id. at 236.
279Id. at 236, 238.
280Id. The Board noted that its conception of

“social distinction” was not the same as the one
advanced by DHS in its brief. Id. at 236 n.11.

281Id. at 237.
282Id. at 238, 239.
283Id. at 239 (citing In re A-M-E- & J-G-U-, 24 I.

& N. Dec. 69, 76, 2007 WL 274141 (B.I.A. 2007)).
284Id. (citing Ochoa v. Gonzales, 406 F.3d 1166,

1170–71 (9th Cir. 2005)).
285Id. at 240. The Board did not provide any other

a�rmative de�nition of the term but rather contrasted
the requirement with ocular visibility.

286Id. at 242.
287Id. at 242–43.
288Id. at 243 (citing In re Kasinga, 21 I. & N. Dec.

357, 366, 1996 WL 379826 (B.I.A. 1996)).
289Id.
290Id. at 244.
291Id.
292Id. at 244–47.
293Id. at 247–49.
294Id. at 248 & n.15.
295Brief for UNHCR, supra note 243, at 15–16.

Brief for UNLV, supra note 243, at 20–24.
296Id. at 250.
297Id. at 251.
298Id.
299Id. at 252. In the context of consistency with pre-

cedent, the Board stated that its opinion clarifying the
prior requirements would not be a basis to reopen deni-
als based on social visibility unless the denial was for
lack of literal visibility. Id. at 247 & n.14.

300Matter of W-G-R-, 26 I. & N. Dec. 208, 209,
2014 WL 524498 (B.I.A. 2014).

301For example, the BIA used identical language to
articulate particularity, id. at 213; M-E-V-G-, 26 I. &
N. Dec. at 239, and social distinction, W-G-R-, 26 I. &
N. Dec. at 216; M-E-V-G-, 26 I. & N. Dec. at 240. The
BIA also used identical language in discussing why
using perception of the persecutor was problematic.
W-G-R-, 26 I. & N. Dec. at 218; M-E-V-G-, 26 I. & N.

Dec. at 242.
302W-G-R-, 26 I. & N. at 221 (citing Mayorga-

Vidal v. Holder, 675 F.3d 9, 15 (1st Cir. 2012)). It also
rejected respondent's alternative social group of
deportees from the United States as “too broad and di-
verse” because it could include “men, women, and
children of all ages” and that “[t]he length of time they
were in the United States, the recency of removal, and
societal views on how long a person is considered a
deportee after repatriation could vary immensely.” Id.
at 223.

303Id. at 221.
304Id.
305Id. at 221–22.
306Id at 222. The Board dismissed Harvard Law

School's report, “No Place to Hide,” as ambiguous as
to whether discrimination of tattooed former gang
members occurs because of their status or because their
tattoos raise suspicions that they remain members of
the gang. Id. It also noted that the Department of State
Country Report on El Salvador does not discuss for-
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Credible Fear (revised Feb. 28, 2014) [hereinafter
USCIS ADOTC] available at: https://docs.google.co
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